CHAPTER 4. RULES OF PROFESSIONAL CONDUCT
PREAMBLE: A LAWYER'SRESPONSIBILITIES

A lawyer isarepresentative of clients, an officer of thelega system, and a public citizen having
gpecid responghbility for the quaity of justice.

As arepresentative of clients, alawyer performs various functions. As an adviser, alavyer
provides a dlient with an informed understanding of the client's legd rights and obligations and explains
their practicd implications. Asan advoceate, alawyer zedoudy asserts the client's position under the
rules of the adversary system. Asanegotiator, alawyer seeks aresult advantageous to the client but
congstent with requirements of honest dedling with others. As an intermediary between clients, a
lawyer seeks to reconcile their interests as an adviser and, to alimited extent, as a pokesperson for
eech client. A lawyer acts as an evauator by examining aclient's legd affairs and reporting about them
to the client or to others.

In dl professond functions alawyer should be competent, prompt, and diligent. A lawyer should
maintain communication with a client concerning the representation. A lawyer should keep in
confidence information relating to representation of a client except so far as disclosure isrequired or
permitted by the Rules of Professona Conduct or by law.

A lawyer's conduct should conform to the requirements of the law, both in professond service to
clients and in the lawyer's business and persond affars. A lawyer should use the law's procedures only
for legitimate purposes and not to harass or intimidate others. A lawyer should demonstrate respect for
the legd system and for those who serve it, including judges, other lawyers, and public officids. While
it isalawyer's duty, when necessary, to chalenge the rectitude of officid action, it isaso alawyer's
duty to uphold legd process.

Asapublic citizen, alawyer should seek improvement of the law, the adminigtration of justice,
and the quality of service rendered by the legd professon. Asamember of alearned profession, a
lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge in
reform of the law, and work to strengthen legal education. A lawyer should be mindful of deficiencies
in the administration of justice and of the fact that the poor, and sometimes persons who are not poor,
cannot afford adequate legd assstance, and should therefore devote professond time and civic
influence in their behdf. A lawyer should aid the legd professon in pursuing these objectives and
should hdlp the bar regulate itsdlf in the public interest.

Many of the lawyer's professional respongbilities are prescribed in the Rules of Professond
Conduct and in substantive and procedura law. A lawyer isaso guided by persond conscience and
the gpprobeation of professond peers. A lawyer should gtrive to attain the highest level of sKill, to
improve the law and the legd profession, and to exemplify the legd professon'sideds of public service.



A lawyer's respongbilities as a representative of clients, an officer of the legd system, and a
public citizen are usudly harmonious. Zealous advocacy is not inconsstent with justice. Moreover,
unless violations of law or injury to another or ancther's property isinvolved, preserving client
confidences ordinarily servesthe public interest because people are more likely to seek legd advice,
and thereby heed their legd obligations, when they know their communications will be private.

In the practice of law conflicting respongbilities are often encountered. Difficult ethical problems
may arise from a conflict between alawyer's repongbility to aclient and the lawyer's own sense of
persond honor, including obligations to society and the lega professon. The Rules of Professond
Conduct prescribe terms for resolving such conflicts. Within the framework of these rules many difficult
issues of professona discretion can arise. Such issues must be resolved through the exercise of
sengtive professond and mora judgment guided by the basic principles underlying the rules.

Lawyers are officers of the court and they are respongible to the judiciary for the propriety of
their professond activities. Within that context, the legd profession has been granted powers of sdif-
government. Sdlf-regulation helps maintain the lega professon’s independence from undue government
domination. An independent legd professon is an important force in preserving government under law,
for abuse of legd authority is more readily chalenged by a profession whose members are not
dependent on the executive and legidative branches of government for the right to practice.
Supervision by an independent judiciary, and conformity with the rules the judiciary adopts for the
profession, assures both independence and respongibility.

Thus, every lawyer isresponsble for observance of the Rules of Professond Conduct. A lawyer
should dso aid in securing their observance by other lawyers. Neglect of these respongbilities
compromises the independence of the profession and the public interest that it serves.

Scope:

The Rules of Professona Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itsdf. Some of therules are
imperatives, cast in the terms of "shdl" or "shall not." These define proper conduct for purposes of
professond discipline. Others, generdly cast in the term "may," are permissve and define areas under
the rulesin which the lawyer has professond discretion. No disciplinary action should be taken when
the lawyer chooses not to act or acts within the bounds of such discretion. Other rules define the nature
of relationships between the lawyer and others. The rules are thus partly obligatory and disciplinary and
partly condtitutive and descriptive in that they define alawyer's professond role.

The comment accompanying each rule explains and illustrates the meaning and purpose of the
rule. The comments are intended only as guides to interpretation, wherees the text of each ruleis
authoritative. Thus, comments, even when they use the term "should,” do not add obligations to the
rules but merely provide guidance for practicing in compliance with the rules.



The rules presuppose alarger legal context shaping the lawyer'srole. That context includes court
rules and statutes rdating to matters of licensure, laws defining specific obligations of lawyers, and
subgtantive and procedurd law in generd. Compliance with the rules, aswith dl law in an open
society, depends primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion, and findly, when necessary, upon enforcement through
disciplinary proceedings. The rules do not, however, exhaust the moral and ethical consderations that
should inform alawyer, for no worthwhile human activity can be completdy defined by legd rules. The
rules smply provide aframework for the ethical practice of law.

Furthermore, for purposes of determining the lawyer's authority and responsibility, principles of
ubgtantive law externd to these rules determine whether a client-lawyer relationship exists. Most of
the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer
to render legd services and the lawyer has agreed to do so. But there are some duties, such as that of
confidentidity under rule 4-1.6, which may attach when the lawyer agrees to consider whether a client-
lawyer reationship shall be established. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of fact.

Failure to comply with an obligation or prohibition imposed by arule isabassfor invoking the
disciplinary process. The rules presuppose that disciplinary assessment of alawyer's conduct will be
made on the bagis of the facts and circumstances as they existed at the time of the conduct in question
in recognition of the fact that alawyer often has to act upon uncertain or incomplete evidence of the
gtuaion. Moreover, the rules presuppose that whether discipline should be imposed for aviolation,
and the severity of a sanction, depend on dl the circumstances, such as the willfulness and seriousness
of the violation, extenuating factors, and whether there have been previous violations.

Violation of arule should not give rise to a cause of action nor should it create any presumption
that alegd duty has been breached. The rules are designed to provide guidance to lawyers and to
provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a
basisfor civil liaaility. Furthermore, the purpose of the rules can be subverted when they are invoked
by opposing parties as procedural wegpons. Thefact that aruleisajust bass for alawyer's sdlf-
assessment, or for sanctioning alawyer under the adminigtration of a disciplinary authority, does not
imply that an antagonist in a collatera proceeding or transaction has standing to seek enforcement of the
rule. Accordingly, nothing in the rules should be deemed to augment any subgtantive legd duty of
lawyers or the extra-disciplinary consequences of violating such duty.

Moreover, these rules are not intended to govern or affect judicia gpplication of ether the
attorney-client or work product privilege. Those privileges were devel oped to promote compliance
with law and fairnessin litigation. In reliance on the attorney-client privilege, clients are ordinarily
entitled to expect that communications within the scope of the privilege will be protected againgt
compelled disclosure. The attorney-client privilegeisthat of the client and not of the lawyer. In
exceptiond Stuations, the rules might dlow or require the lawyer to disclose a client confidence. This,



however, does not vitiate the proposition that, as a general matter, the client has a reasonable
expectation that information relating to the client will not be voluntarily disclosed and that disclosure of
such information may be compelled only in accordance with recognized exceptions to the attorney-
client and work product privileges.

The lawyer's exercise of discretion not to disclose information under rule 4-1.6 should not be
subject to reexamination. Permitting such reexamination would be incompatible with the generd policy
of promoting compliance with law through assurances that communications will be protected againgt
disclosure.

Terminology:

"Beliegf" or "bdieves' denotes that the person involved actudly supposed the fact in question to be
true. A person's beief may be inferred from circumstances.

"Consult" or "consultation” denotes communication of information reasonably sufficient to permit
the client to gppreciate the sgnificance of the matter in question.

"Hrm" or "law firm" denotes alawyer or lawyersin a private firm, lawvyers employed in the legd
department of a corporation or other organization, and lawyers employed in alega services
organization. See comment, rule 4-1.10.

"Fraud" or "fraudulent”" denotes conduct having a purpose to deceive and not merely negligent
misrepresentation or failure to apprise ancther of relevant information.

"Knowingly," "known," or "knows' denotes actud knowledge of the fact in question. A person's
knowledge may be inferred from circumstances.

"Lawyer" denotes a person who is amember of The Florida Bar or otherwise authorized to
practicein any court of the State of Florida.

"Partner” denotes amember of a partnership and a shareholder in alaw firm organized asa
professional corporation.

"Reasonable” or "reasonably” when used in reation to conduct by alawyer denotes the conduct
of areasonably prudent and competent lawyer.

"Reasonable belief" or "reasonably beieves' when used in reference to alawyer denotes that the
lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.

"Reasonably should know" when used in reference to alawyer denotes that alawyer of
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reasonable prudence and competence would ascertain the matter in question.

"Subgtantid™ when used in reference to degree or extent denotes a materid matter of clear and
weighty importance.

4-1. CLIENT-LAWYER RELATIONSHIP
RULE 4-1.1 COMPETENCE

A lawyer shdl provide competent representation to a client. Competent representation requires
the lega knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.

Comment
L egal knowledge and sKill

In determining whether alawyer employs the requisite knowledge and il in a particular métter,
relevant factorsinclude the relaive complexity and specidized nature of the matter, the lawyer's generd
experience, the lawyer's training and experience in the field in question, the preparation and study the
lawyer is able to give the matter, and whether it is feasible to refer the matter to, or associate or consult
with, alawyer of established competence in thefidd in question. In many instances the required
proficiency isthat of agenerd practitioner. Expertisein a particular field of law may be required in
some circumstances.

A lawyer need not necessarily have specid training or prior experience to handle legd problems
of atype with which the lawyer isunfamiliar. A newly admitted lawyer can be as competent as a
practitioner with long experience. Some important legd skills, such asthe andysis of precedent, the
evauation of evidence and legd drafting, are required in dl lega problems. Perhaps the most
fundamentd legd skill congsts of determining what kind of legd problems a Stuation may involve, a skill
that necessarily transcends any particular specidized knowledge. A lawyer can provide adequate
representation in awholly novel field through necessary study. Competent representation can dso be
provided through the association of alawyer of established competence in the fied in question.

In an emergency alawyer may give advice or assstance in amatter in which the lawyer does not
have the skill ordinarily required where referrd to or consultation or association with another lawyer
would be impractica. Even in an emergency, however, assstance should be limited to that reasonably
necessary in the circumsatances, for ill-consdered action under emergency conditions can jeopardize the
client'sinterest.

A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This gpplies aswdl to alawyer who is appointed as counsd for an



unrepresented person. See also rule 4-6.2.
Thoroughness and preparation

Competent handling of a particular matter includesinquiry into and analyss of the factua and
legal elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners. It dso includes adequate preparation. The required attention and preparation are
determined in part by whét is & stake; mgjor litigation and complex transactions ordinarily require more
elaborate treatment than matters of lesser consequence. The lawyer should consult with the client about
the degree of thoroughness and the level of preparation required as well as the estimated costs involved
under the circumstances.,

Maintaining competence

To maintain the requisite knowledge and skill, alawyer should engage in continuing study and
education.
RULE 4-1.2 SCOPE OF REPRESENTATION

(@) Lawyer to Abide by Client's Decisions. A lawyer shdl abide by adient's decisons
concerning the objectives of representation, subject to subdivisons (c), (d), and (e), and shall consult
with the client as to the means by which they areto be pursued. A lawyer shdl abide by aclient's
decision whether to make or accept an offer of settlement of amatter. Inacrimina case, the lawyer
shdl abide by the client's decision, after consultation with the lawyer, asto a pleato be entered,
whether to waive jury trid, and whether the client will testify.

(b) No Endorsement of Client's Viewsor Activities. A lawyer's representation of aclient,
including representation by appointment, does not congtitute an endorsement of the client's paliticd,
economic, socid, or mora views or activities.

(c) Limitation of Objectives of Representation. A lawvyer may limit the objectives of the
representation if the client consents after consultation.

(d) Criminal or Fraudulent Conduct. A lawyer shdl not counsd adlient to engage, or assst a
client, in conduct that the lawyer knows or reasonably should know is crimind or fraudulent. However,
alawyer may discussthe legd consequences of any proposed course of conduct with aclient and may
counsd or asss aclient to make agood faith effort to determine the vaidity, scope, meaning, or
goplication of the law.

(e) Limitation on Lawyer's Conduct. When alawyer knows or reasonably should know that
aclient expects assistance not permitted by the Rules of Professiona Conduct or by law, the lavyer
shdl consult with the client regarding the relevant limitations on the lawyer's conduct.



Comment
Scope of representation

Both lawyer and client have authority and respongbility in the objectives and means of
representation. The client has ultimate authority to determine the purposes to be served by lega
representation, within the limitsimposed by law and the lawyer's professond obligations. Within those
limits, aclient also has aright to consult with the lawyer about the means to be used in pursuing those
objectives. At the sametime, alawyer isnot required to pursue objectives or employ means smply
because aclient may wish that the lawvyer do so. A clear distinction between objectives and means
sometimes cannot be drawn, and in many cases the client-lawyer reationship partakes of ajoint
undertaking. In questions of means, the lawyer should assume responsibility for technica and legd
tactical issues but should defer to the client regarding such questions as the expense to be incurred and
concern for third persons who might be adversdy affected. Law defining the lawyer's scope of
authority in litigation varies among jurisdictions

In acase in which the client gppears to be suffering menta disability, the lawyer's duty to abide
by the client's decisionsis to be guided by reference to rule 4-1.14.

I ndependence from client'sviews or activities

Legd representation should not be denied to people who are unable to afford legd services or
whose cause is controversd or the subject of popular disgpprova. By the same token representing a
client does not condtitute gpprova of the client's views or activities.

Serviceslimited in objectivesor means

The objectives or scope of services provided by alawyer may be limited by agreement with the
client or by the terms under which the lawyer's services are made available to the client. For example,
aretainer may be for a specificaly defined purpose. Representation provided through alega ad
agency may be subject to limitations on the types of cases the agency handles. When alawyer has
been retained by an insurer to represent an insured, the representation may be limited to matters related
to the insurance coverage. The terms upon which representation is undertaken may exclude specific
objectives or means. Such limitations may exclude objectives or means that the lawyer regards as
repugnant or imprudent.

An agreement concerning the scope of representation must accord with the Rules of Professond
Conduct and law. Thus, the client may not be asked to agree to representation so limited in scope asto
violate rule 4-1.1 or to surrender the right to terminate the lawyer's services or the right to settle
litigation that the lawyer might wish to continue.



Criminal, fraudulent, and prohibited transactions

A lawyer is required to give an honest opinion about the
actua consequences that gppear likdly to result from aclient's conduct. The fact that aclient uses
advice in acourse of action that is crimina or fraudulent does not, of itsdlf, make alawyer a party to the
course of action. However, alawyer may not assst a client in conduct that the lawyer knows or
reasonably should know to be crimina or fraudulent. Thereisacritica distinction between presenting
an andysis of legd aspects of questionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.

When the dlient's course of action has aready begun and is continuing, the lawyer's responsbility
isespecidly delicate. The lawyer isnot permitted to reved the client's wrongdoing, except where
permitted or required by rule 4-1.6. However, the lawyer is required to avoid furthering the purpose,
for example, by suggesting how it might be concedled. A lawyer may not continue asssing adlient in
conduct that the lawyer originaly supposesis legdly proper but then discoversis crimind or fraudulent.
Withdrawa from the representation, therefore, may be required.

Where the client isafiduciary, the lawyer may be charged with specid obligations in dealings with
abeneficiary.

Subdivision (d) applies whether or not the defrauded party is a party to the transaction. Hence,
alawyer should not participate in a sham transaction; for example, atransaction to effectuate crimina or
fraudulent escape of tax liability. Subdivision (d) does not preclude undertaking a crimind defense
incident to a generd retainer for lega servicesto alawful enterprise. The last sentence of subdivision
(d) recognizes that determining the vaidity or interpretation of a Statute or regulation may require a
course of action involving disobedience of the Satute or regulation or of the interpretation placed upon
it by governmentd authorities.

RULE 4-1.3DILIGENCE
A lawyer shdl act with reasonable diligence and promptness in representing a client.
Comment

A lawyer should pursue a matter on behdf of a client despite opposition, obstruction, or persond
inconvenience to the lawyer and may take whatever lawful and ethical measures are required to
vindicate a client's cause or endeavor. A lawyer should act with commitment and dedication to the
interests of the client and with zedl in advocacy upon the client's bendf. However, alawyer isnot
bound to press for every advantage that might be redlized for aclient. A lawyer has professond
discretion in determining the means by which a matter should be pursued. Seerule4-1.2. A lawvyer's
workload should be controlled so that each matter can be handled adequately.



Perhaps no professiond shortcoming is more widely resented than procrastination. A client's
interests often can be adversdy affected by the passage of time or the change of conditions; in extreme
ingances, as when alawyer overlooks a gatute of limitations, the client's legal position may be
destroyed. Even when the client'sinterests are not affected in substance, however, unreasonable delay
can cause a client needless anxiety and undermine confidence in the lawyer.

Unless the relationship is terminated as provided in rule 4-1.16, alawyer should carry through to
conclusion al matters undertaken for aclient. If alawyer's employment is limited to a specific metter,
the relationship terminates when the matter has been resolved. If alawyer has served aclient over a
subgtantia period in avariety of matters, the client sometimes may assume that the lawyer will continue
to serve on a continuing basis unless the lawyer gives notice of withdrawa. Doubt about whether a
client-lavyer relationship gill exists should be darified by the lawyer, preferably in writing, so thet the
client will not mistakenly suppose the lawyer islooking after the client's affairs when the lawyer has
ceased to do so. For example, if alawyer has handled ajudicid or administrative proceeding that
produced aresult adverse to the client but has not been specifically instructed concerning pursuit of an
apped, the lawyer should advise the client of the possibility of gpped before relinquishing responghility
for the matter.

RULE 4-1.4 COMMUNICATION

(@ Informing Client of Status of Representation. A lawyer shal keep a client reasonably
informed about the Satus of a matter and promptly comply with reasonable requests for information.

(b) Duty to Explain Mattersto Client. A lawyer shdl explain amatter to the extent
reasonably necessary to permit the client to make informed decisions regarding the representation.

Comment

The dlient should have sufficient information to participate inteligently in decisions concerning the
objectives of the representation and the means by which they are to be pursued, to the extent the client
iswilling and ableto do s0. For example, alawyer negotiating on behdf of a client should provide the
client with facts relevant to the matter, inform the client of communications from ancther party, and take
other reasonable steps that permit the client to make a decision regarding a serious offer from another
party. A lawyer who receives from opposing counsd an offer of settlement in acivil controversy or a
proffered pleabargain in acrimind case should promptly inform the client of its substance unless prior
discussions with the client have left it clear that the proposa will be unacceptable. Seerule 4-1.2(a).
Even when a dlient delegates authority to the lawyer, the client should be kept advised of the status of
the matter.

Adequacy of communication depends in part on the kind of advice or assstance involved. For
example, in negotiations where there istime to explain a proposa, the lawyer should review al



important provisons with the client before proceeding to an agreement. In litigation alawyer should
explain the generd dtrategy and prospects of success and ordinarily should consult the client on tactics
that might injure or coerce others. On the other hand, alawyer ordinarily cannot be expected to
describetrid or negatiation Srategy in detall. The guiding principle is that the lawyer should fulfill
reasonable client expectations for information consstent with the duty to act in the client's best interests
and the client's overd| requirements as to the character of representation.

Ordinarily, the information to be provided is that appropriate for a client who is a comprehending
and responsible adult. However, fully informing the client according to this sandard may be
impracticable, for example, where the client isa child or suffers from mentd disability. Seerule 4-1.14.
When the client is an organization or group, it is often impossble or ingppropriate to inform every one
of its members about its legd affairs, ordinarily, the lawvyer should address communications to the
appropriate officids of the organization. See rule 4-1.13. Where many routine matters are involved, a
system of limited or occasiond reporting may be arranged with the client. Practica exigency may dso
require alawyer to act for aclient without prior consultation.

Withholding infor mation

In some circumgances, alawyer may be judtified in ddaying tranamisson of information when the
client would be likely to react imprudently to an immediate communication. Thus, alavyer might
withhold a psychiatric diagnosis of a dlient when the examining psychiatrist indicates that disclosure
would harm the client. A lawyer may not withhold information to serve the lawyer's own interest or
convenience. Rules or court orders governing litigation may provide that information supplied to a
lawyer may not be disclosed to the client. Rule 4-3.4(c) directs compliance with such rules or orders.

RULE 4-1.5 FEESFOR LEGAL SERVICES

(a) Illegal, Prohibited, or Clearly Excessive Fees. An atorney shal not enter into an
agreement for, charge, or collect an illegd, prohibited, or clearly excessive fee or afee generated by
employment that was obtained through advertisng or solicitation not in compliance with the Rules
Regulating The FHoridaBar. A feeiscdearly excessve when:

(1) after areview of the facts, alawyer of ordinary prudence would be |eft with a definite and
firm conviction that the fee exceeds a reasonable fee for services provided to such adegree asto
condtitute clear overreaching or an unconscionable demand by the attorney; or

(2) thefeeissought or secured by the attorney by means of intentiona misrepresentation or
fraud upon the client, a nonclient party, or any court, as to ether entitlement to, or amount of, the fee.

(b) Factorsto Be Considered in Deter mining Reasonable Fee. Factorsto be considered
as guidesin determining a reasonable fee include;
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(1) thetime and labor required, the novelty, complexity, and difficulty of the questionsinvolved,
and the skill requidite to perform the legd service properly;

(2) thelikelihood that the acceptance of the particular employment will preclude other
employment by the lawyer;

(3) thefee, or rate of fee, customarily charged in the locdity for lega services of a comparable
or smilar nature;

(4) the ggnificance of, or amount involved in, the subject matter of the representation, the
respongbility involved in the representation, and the results obtained,

(5) thetime limitations imposed by the client or by the circumstances and, as between attorney
and client, any additional or specid time demands or requests of the attorney by the client;

(6) the nature and length of the professond relaionship with the client;

(7) the experience, reputation, diligence, and ability of the lawyer or lawyers performing the
service and the skill, expertise, or efficiency of effort reflected in the actud providing of such services,
and

(8) whether the feeisfixed or contingent, and, if fixed as to amount or rate, then whether the
client's ability to pay rested to any sgnificant degree on the outcome of the representation.

() Consderation of All Factors. In determining a reasonable feg, the time devoted to the
representation and customary rate of fee need not be the sole or contralling factors. All factors set
forth in this rule should be consdered, and may be gpplied, in judtification of afee higher or lower than
that which would result from gpplication of only the time and rate factors.

(d) Enforceability of Fee Contracts. Contracts or agreements for attorney's fees between
attorney and client will ordinarily be enforceable according to the terms of such contracts or
agreements, unless found to beillegd, obtained through advertisng or solicitation not in compliance with
the Rules Regulating The FHorida Bar, prohibited by thisrule, or clearly excessve as defined by this
rule.

(e) Duty to Communicate Basisor Rate of Feeto Client. When the lawvyer has not
regularly represented the client, the basis or rate of the fee shal be communicated to the client,
preferably in writing, before or within a reasonable time after commencing the representation.

(f) Contingent Fees. Asto contingent fees:
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(1) A fee may be contingent on the outcome of the matter for which the service is rendered,
except in amatter in which a contingent fee is prohibited by paragraph (f)(3) or by law. A contingent
fee agreement shall be in writing and shdl state the method by which the fee is to be determined,
including the percentage or percentages that shdl accrue to the lawyer in the event of settlement, trid,
or gpped, litigation and other expenses to be deducted from the recovery, and whether such expenses
are to be deducted before or after the contingent fee is calculated. Upon conclusion of a contingent fee
metter, the lawyer shdl provide the client with awritten statement tating the outcome of the matter and,
if there is arecovery, showing the remittance to the client and the method of its determination.

(2) Every lawyer who accepts aretainer or entersinto an agreement, express or implied, for
compensation for services rendered or to be rendered in any action, claim, or proceeding whereby the
lawyer's compensation is to be dependent or contingent in whole or in part upon the successful
prosecution or settlement thereof shal do so only where such fee arrangement is reduced to awritten
contract, signed by the client, and by alawyer for the lawyer or for the law firm representing the client.
No lawyer or firm may participate in the fee without the consent of the dlient in writing. Each
participating lawyer or law firm shal sign the contract with the client and shal agree to assume joint
lega responghility to the client for the performance of the services in question as if each were partners
of the other lawyer or law firm involved. The client shdl be furnished with a copy of the sgned contract
and any subsequent notices or consents. All provisions of thisrule shal gpply to such fee contracts.

(3) A lawyer shdl not enter into an arrangement for, charge, or collect:

(A) any feein adomedtic relations matter, the payment or amount of which is contingent
upon the securing of adivorce or upon the amount of aimony or support, or property settlement in lieu
thereof; or

(B) acontingent fee for representing a defendant in acriminal case.

(4) A lawyer who entersinto an arrangement for, charges, or collects any feein an action or
clam for persond injury or for property damages or for death or loss of services resulting from
persond injuries based upon tortious conduct of another, including products liability clams, whereby
the compensation is to be dependent or contingent in whole or in part upon the successful prosecution
or settlement thereof shal do so only under the following requirements:

(A) The contract shal contain the following provisons:
(i) "The undersgned client has, before sgning this contract, received and read the
statement of client's rights and understands each of the rights set forth therein. The undersigned client

has sgned the statement and received a signed copy to refer to while being represented by the
undersigned attorney(s).”
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(i) "This contract may be cancelled by written notification to the atorney at any time
within 3 business days of the date the contract was signed, as shown below, and if cancelled the client
shdl not be obligated to pay any feesto the atorney for the work performed during that time. If the
attorney has advanced funds to othersin representation of the client, the attorney is entitled to be
reimbursed for such amounts as the attorney has reasonably advanced on behdf of the client.”

(B) The contract for representation of a client in amatter set forth in subdivision (f)(4)
may provide for a contingent fee arrangement as agreed upon by the client and the lawyer, except as
limited by the following provisons.

(i) Without prior court gpprova as specified below, any contingent fee that exceeds the
following standards shdl be presumed, unless rebutted, to be clearly excessve:

a Beforethefiling of an answer or the demand for appointment of arbitrators or, if no
answer isfiled or no demand for gppointment of arbitratorsis made, the expiration of the time period
provided for such action:

1. 33 1/3% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2 million; plus

3. 20% of any portion of the recovery exceeding $2 million.

b. After thefiling of an answer or the demand for gppointment of arbitrators or, if no
answer isfiled or no demand for gppointment of arbitratorsis made, the expiration of the time period
provided for such action, through the entry of judgment:

1. 40% of any recovery up to $1 million; plus

2. 30% of any portion of the recovery between $1 million and $2 million; plus

3. 20% of any portion of the recovery exceeding $2 million.

c. If dl defendants admit liability at the time of filing their answers and request atrid only

1. 33 1/3% of any recovery up to $1 million; plus
2. 20% of any portion of the recovery between $1 million and $2 million; plus

3. 15% of any portion of the recovery exceeding $2 million.
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d. Anadditiona 5% of any recovery after inditution of any gppellate proceeding isfiled
or post-judgment relief or action is required for recovery on the judgment.

(i) If any client is unable to obtain an atorney of the client's choice because of the
limitations set forth in (f)(4)(B)(i), the client may petition the court in which the matter would be filed, if
litigetion is necessary, or if such court will not accept jurisdiction for the fee division, the circuit court
wherein the cause of action arose, for gpprova of any fee contract between the client and an attorney
of the client's choosing. Such authorization shdl be given if the court determinesthe client has a
complete understanding of the client's rights and the terms of the proposed contract. The agpplication
for authorization of such a contract can be filed as a separate proceeding before suit or smultaneoudy
with the filing of acomplaint. Proceedings thereon may occur before service on the defendant and this
agoect of thefile may be sedled. A petition under this subdivision shdl contain a certificate showing
service on the client and The Forida Bar in Tdlahassee. Authorization of such a contract shdl not bar
subsequent inquiry as to whether the fee actudly claimed or charged is clearly excessve under
subdivisons (a) and (b).

(iif) In cases where the client isto recelve arecovery tha will be paid to the client on a
future structured or periodic basis, the contingent fee percentage shal only be calculated on the cost of
the structured verdict or settlement or, if the cost is unknown, on the present money vaue of the
structured verdict or settlement, whichever isless. If the damages and the fee are to be paid out over
the long term future schedule, then this limitation does not gpply. No attorney may separatedly negotiate
with the defendant for that attorney's fee in a structured verdict or settlement where such separate
negotiations would place the attorney in a postion of conflict.

(C) Before alawyer entersinto a contingent fee contract for representation of aclient in
amatter st forth in thisrule, the lawyer shdl provide the client with a copy of the statement of client's
rights and shdl afford the client a full and complete opportunity to understand each of the rights as set
forth therein. A copy of the statement, signed by both the client and the lawyer, shdl be given to the
client to retain and the lawyer shdl keep acopy in the dient'sfile. The satement shdl be retained by
the lawyer with the written fee contract and closing statement under the same conditions and
requirements as subdivison (f)(5).

(D) Asto lawyersnot in the same firm, adivison of any fee within subdivison (f)(4) shal
be on the following bass:

(i) Tothelawyer assuming primary responshility for the legd services on behdf of the
client, aminimum of 75% of the tota fee.

(if) To thelawyer assuming secondary respongbility for the legal services on behdf of the
client, amaximum of 25% of the totd fee. Any feein excess of 25% shdl be presumed to be clearly
excessve.
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(i) The 25% limitation shal not apply to those casesin which 2 or more lawyers or firms
accept substantiadly equa active participation in the providing of legd services. In such circumstances
counsdl shall gpply to the court in which the matter would be filed, if litigation is necessary, or if such
court will not accept jurisdiction for the fee division, the circuit court wherein the cause of action arose,
for authorization of the fee division in excess of 25%, based upon a sworn petition signed by al counsd
that shall disclosein detail those servicesto be performed. The gpplication for authorization of such a
contract may be filed as a separate proceeding before suit or smultaneoudy with thefiling of a
complaint. Proceedings thereon may occur before service of process on any party and this aspect of
the file may be seded. Authorization of such contract shall not bar subsequent inquiry as to whether the
fee actudly clamed or charged is clearly excessve. An application under this subdivision shal contain
a certificate showing service on the client and The FHooridaBar. Counsd may proceed with
representation of the client pending court gpprova.

(iv) The percentages required by this subdivison shal be applicable after deduction of
any fee payable to separate counse retained especidly for appellate purposes.

(5) Intheevent there isarecovery, upon the conclusion of the representation, the lawyer shall
prepare a closing satement reflecting an itemization of al costs and expenses, together with the amount
of fee recaived by each participating lawyer or law firm. A copy of the closng satement shdl be
executed by dl participating lawyers, aswell asthe client, and each shdl receive acopy. Each
participating lawyer shdl retain a copy of the written fee contract and closing statement for 6 years after
execution of the closing statement. Any contingent fee contract and closing satement shall be available
for ingpection at reasonable times by the client, by any other person upon judicid order, or by the

appropriate disciplinary agency.

(g) Division of Fees Between Lawyersin Different Firms. Subject to the provisions of
subdivison (f)(4)(D), adivison of fee between lawyers who are not in the same firm may be made only
if the total fee is reasonable and:

(1) thedivisonisin proportion to the services performed by each lawyer; or

(2 by written agreement with the client:

(A) each lawyer assumesjoint legd responsbility for the representation and agreesto be
avallable for consultation with the client; and

(B) the agreement fully discloses that adivison of feeswill be made and the basis upon
which the divison of fees will be made.

(h) Credit Plans. Charges made by any lawyer or law firm under an approved credit plan shal
be only for services actudly rendered or cash actudly paid on behdf of the client. No higher fee shdl
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be charged and no additiona charge shdl be imposed by reason of alawyer's or law firm's participation
in an approved credit plan.

STATEMENT OF CLIENT'SRIGHTS
FOR CONTINGENCY FEES

Before you, the prospective client, arrange a contingent fee agreement with alawyer, you should
understand this statement of your rights asa client. This statement is not a part of the actua contract
between you and your lawyer, but, as a prospective client, you should be aware of theserights:

1. Thereisno legd requirement that alawyer charge a client a set fee or a percentage of money
recovered in acase. You, the client, have theright to talk with your lawyer about the proposed fee and
to bargain about the rate or percentage asin any other contract. If you do not reach an agreement with
1 lawyer you may tak with other lawyers.

2. Any contingent fee contract must be in writing and you have 3 business days to reconsider the
contract. 'Y ou may cancel the contract without any reason if you notify your lawyer in writing within 3
business days of sgning the contract. If you withdraw from the contract within the first 3 business days,
you do not owe the lawyer a fee dthough you may be respongble for the lawyer's actud costs during
that time. If your lawyer beginsto represent you, your lawyer may not withdraw from the case without
giving you notice, ddivering necessary papersto you, and dlowing you time to employ another lawyer.
Often, your lawyer must obtain court gpprova before withdrawing from acase. If you discharge your
lawyer without good cause after the 3-day period, you may have to pay afee for work the lawyer has
done.

3. Before hiring alawyer, you, the client, have the right to know about the lawyer's education,
training, and experience. If you ask, the lawyer should tell you specificaly about the lawyer's actud
experience deding with cases Smilar to yours. If you ask, the lawyer should provide information about
gpecid training or knowledge and give you this information in writing if you request it.

4. Before 9gning a contingent fee contract with you, alawyer must advise you whether the
lawyer intends to handle your case done or whether other lawyers will be helping with the case. If your
lawyer intends to refer the case to other lawyers, the lawyer should tell you what kind of fee sharing
arrangement will be made with the other lawyers. If lawyers from different law firmswill represent you,
a least 1 lawyer from each law firm must sign the contingent fee contract.

5. If your lawyer intendsto refer your case to another lawyer or counsdl with other lawyers, your

lawyer should tell you about thet at the beginning. If your lawyer takes the case and later decidesto
refer it to another lawyer or to associate with other lawyers, you should Sgn a new contract that
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includes the new lawyers. You, the client, dso have the right to consult with each lawyer working on
your case and each lawyer is legdly responsible to represent your interests and islegaly responsible for
the acts of the other lawyersinvolved in the case.

6. You, the client, have the right to know in advance how you will need to pay the expenses and
the legal fees at the end of the case. If you pay a deposit in advance for costs, you may ask reasonable
questions about how the money will be or has been spent and how much of it remains unspent. Y our
lawyer should give areasonable estimate about future necessary codts. If your lawyer agreesto lend or
advance you money to prepare or research the case, you have the right to know periodicaly how much
money your lawyer has spent on your behdf. You aso have theright to decide, after consulting with
your lawyer, how much money is to be spent to prepare acase. If you pay the expenses, you have the
right to decide how much to spend. Y our lawyer should aso inform you whether the fee will be based
on the gross amount recovered or on the amount recovered minus the costs.

7. You, the client, have the right to be told by your lawyer about possible adverse consequences
if you lose the case. Those adverse conseguences might include money that you might have to pay to
your lawyer for costs and liability you might have for attorney's fees, costs, and expensesto the other
sde.

8. You, the client, have the right to receive and gpprove a closing statement at the end of the
case before you pay any money. The statement mugt ligt dl of the financid details of the entire case,
including the amount recovered, al expenses, and a precise statement of your lawyer'sfee. Until you
gpprove the closng satement you need not pay any money to anyone, including your lavyer. You dso
have the right to have every lawyer or law firm working on your case Sgn this dosing statement.

9. You, the client, have the right to ask your lawyer at reasonable intervals how the caseis
progressing and to have these questions answered to the best of your lawyer's ability.

10. You, the dient, have the right to make the find decision regarding settlement of acase. Your
lawyer must notify you of dl offers of settlement before and after the trid. Offers during the trid must
be immediately communicated and you should consult with your lawyer regarding whether to accept a
settlement. However, you must make the final decision to accept or regject a settlement.

11. If a any time you, the client, believe that your lawyer has charged an excessive or illegd fee,
you have the right to report the matter to The FHorida Bar, the agency that oversees the practice and
behavior of al lawyersin Florida. For information on how to reach The Horida Bar, cal 850/561-
5600, or contact the loca bar association. Any disagreement between you and your lawyer about a
fee can be taken to court and you may wish to hire another lawyer to help you resolve this
disagreement. Usudly fee disputes must be handled in a separate lawsuit, unless your fee contract
provides for arbitration. Y ou can request, but may not require, that a provison for arbitration (under
Chapter 682, Horida Statutes, or under the fee arbitration rule of the Rules Regulating The Florida Bar)
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be included in your fee contract.

Client Sgnature Attorney Signature

Date Date

Comment
Basisor rate of fee

When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of thefee. In anew client-lawyer relationship, however, an
understanding as to the fee should be promptly established. It is not necessary to recite dl the factors
that underlie the bads of the fee but only those that are directly involved in its computation. It is
aufficient, for example, to state the basic rate is an hourly charge or afixed amount or an estimated
amount, or to identify the factors that may be taken into account in findly fixing the fee. When
developments occur during the representation that render an earlier estimate substantialy inaccurate, a
revised estimate should be provided to the client. A written statement concerning the fee reduces the
possihility of misunderstanding. Furnishing the client with a smple memorandum or a copy of the
lawyer's cusomary fee schedule is sufficient if the basis or rate of the fee is st forth.

Rule 4-1.8(e) should be consulted regarding alawyer's providing financid assstanceto aclientin
connection with litigation.

Termsof payment

A lawyer may require advance payment of afee but is obliged to return any unearned portion.
Seerule 4-1.16(d). A lawyer isnot, however, required to return retainers that, pursuant to an
agreement with aclient, are not refundable. A lawyer may accept property in payment for services,
such as an ownership interest in an enterprise, providing this does not involve acquisition of a
proprietary interest in the cause of action or subject matter of the litigation contrary to rule 4-1.8().
However, afee paid in property instead of money may be subject to specid scrutiny because it involves
guestions concerning both the value of the services and the lawyer's specia knowledge of the vaue of
the property.

An agreement may not be made whose terms might induce the lawyer improperly to curtall

sarvices for the dlient or perform them in away contrary to the dient'sinterest. For example, alawyer
should not enter into an agreement whereby services are to be provided only up to a stated amount
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when it is foreseedble that more extensive services probably will be required, unlessthe Stuation is
adequately explained to the client. Otherwise, the client might have to bargain for further assstance in
the midst of a proceeding or transaction. However, it is proper to define the extent of servicesin light
of the client's ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly
charges by usng wasteful procedures. When there is doubt whether a contingent fee is congstent with
the client's best interest, the lawyer should offer the client dternative bases for the fee and explain their
implications. Applicable law may impose limitations on contingent fees, such asacelling on the
percentage.

Rule 4-1.5(f)(3) does not apply to lawyers seeking to obtain or enforce judgments for
arrearages.

Contingent fee regulation

Rule 4-1.5(f)(4) should not be construed to apply to actions or claims seeking property or other
damages arising in the commercid litigation context.

Rule 4-1.5(f)(4)(B) isintended to apply only to contingent aspects of fee agreements. Inthe
Stuation where alawyer and client enter a contract for part noncontingent and part contingent attorney's
fees, rule 4-1.5(f)(4)(B) should not be construed to apply to and prohibit or limit the noncontingent
portion of the fee agreement. An attorney could properly charge and retain the noncontingent portion
of the fee even if the matter was not successfully prosecuted or if the noncontingent portion of the fee
exceeded the schedule set forth in rule 4-1.5(f)(4)(B). Rule 4-1.5(f)(4)(B) should, however, be
construed to apply to any additiona contingent portion of such a contract when considered together
with earned noncontingent fees. Thus, under such a contract alawyer may demand or collect only such
additional contingent fees as would not cause the total fees to exceed the schedule set forth in rule 4-
1.5(f)(4)(B).

The limitationsin rule 4-1.5(f)(4)(B)(i)c are only to be gpplied in the case where dl the
defendants admit liability at the time they file ther initia answer and thetrid is only on the issue of the
amount or extent of theloss or the extent of injury suffered by the client. If thetrid involves not only the
issue of damages but also such questions as proximate cause, affirmative defenses, seat belt defense, or
other smilar matters, the limitations are not to be applied because of the contingent nature of the case
being left for resolution by the trier of fact.

Rule 4-1.5(f)(4)(B)(ii) provides the limitations set forth in subdivison (f)(4)(B)(i) may be waived
by the client upon approva by the gppropriate judge. Thiswaiver provison may not be used to
authorize alawyer to charge a client afee that would exceed rule 4-1.5(a) or (b). It is contemplated
that this waiver provison will not be necessary except where the client wants to retain a particular
lawyer to represent the client or the case involves complex, difficult, or novel questions of law or fact
that would justify a contingent fee greater than the schedule but not a contingent fee that would exceed
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rule 4-1.5(b).

Upon a petition by aclient, the trid court reviewing the waiver request must grant that request if
thetrid court finds the client: (a) understands the right to have the limitationsin rule 4-1.5(f)(4)(B)
applied in the specific matter; and (b) understands and gpproves the terms of the proposed contract.
The consderation by the trid court of the waiver petition is not to be used as an opportunity for the
court to inquire into the merits or details of the particular action or claim that is the subject of the
contract.

The proceedings before the triad court and the trial court's decision on awaiver request are to be
confidentia and not subject to discovery by any of the parties to the action or by any other individud or
entity except The ForidaBar. However, terms of the contract gpproved by the trial court may be
subject to discovery if the contract (without court approval) was subject to discovery under applicable
case law or rules of evidence.

Rule 4-1.5(f)(4)(B)(iii) prohibits alawyer from charging the contingent fee percentage on the
tota, future value of arecovery being paid on a structured or periodic basis. This prohibition does not
aoply if the lawyer's fee is being paid over the same length of time as the schedule of paymentsto the
client.

Contingent fees are prohibited in crimind and certain domestic relations matters. In domestic
relations cases, fees that include a bonus provision or additiona fee to be determined at alater time and
based on results obtained have been held to be impermissible contingency fees and therefore subject to
restitution and disciplinary sanction as esewhere sated in these Rules Regulating The Horida Bar.

Division of fee

A divison of feeisasingle hilling to aclient covering the fee of 2 or more lavyerswho are not in
the samefirm. A divison of fee facilitates association of more than 1 lawyer in amaiter in which neither
aone could serve the client as well, and most often is used when the fee is contingent and the division is
between areferring lawyer and atria specidist. Subject to the provisons of subdivison (f)(4)(D),
subdivison (g) permits the lawyersto divide afee on either the basis of the proportion of services they
render or by agreement between the participating lawyersif al assume responghility for the
representation as awhole and the client is advised and does not object. It does require disclosure to
the dient of the share that each lawyer isto receive. Joint responghbility for the representation entails
the obligations stated in rule 4-5.1 for purposes of the matter involved.

Disputesover fees

Since the fee arbitration rule (Chapter 14) has been established by the bar to provide a
procedure for resolution of fee disputes, the lawyer should conscientioudy consder submitting to it.
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Where law prescribes a procedure for determining alawyer's fee, for example, in representation of an
executor or administrator, a class, or a person entitled to a reasonable fee as part of the measure of
damages, the lawyer entitled to such afee and alawyer representing another party concerned with the
fee should comply with the prescribed procedure.

Referral feesand practices

A secondary lawyer shal not be entitled to afee greater than the limitation set forth in rule 4-
1.5(f)(4)(D)(ii) merely because the lawyer agreesto do some or dl of the following: (a) consults with
the client; (b) answers interrogatories; () attends depositions; (d) reviews pleadings, (e) attends the
trid; or (f) assumesjoint legd respongbility to the client. However, the provisons do not contemplate
that a secondary lawyer who does more than the above is necessarily entitled to alarger percentage of
the fee than that dlowed by the limitation.

The provisons of rule 4-1.5(f)(4)(D)(iii) only apply where the participating lavyers have for
purposes of the specific case established a co-counsd relationship. The need for court gpprova of a
referrd fee arrangement under rule 4-1.5(f)(4)(D)(iii) should only occur in asmdl percentage of cases
arising under rule 4-1.5(f)(4).

In determining if a co-counsd relationship exids, the court should look to seeif the lawyers have
established a specia partnership agreement for the purpose of the specific case or matter. If such an
agreement does exig, it must provide for asharing of services or responsibility and thefee divisonis
based upon adivison of the services to be rendered or the responsibility assumed. It is contemplated
that a co-counsdl Stuation would exist where adivison of respongbility is based upon, but not limited
to, the following: (&) based upon geographic considerations, the lawyers agree to divide the legd work,
respongibility, and representation in a convenient fashion. Such a Stuation would occur when different
aspects of a case must be handled in different locations, (b) where the lawyers agree to divide the legdl
work and representation based upon their particular expertise in the substantive areas of law involved in
the litigation; or (c) where the lawyers agree to divide the legd work and representation along
edtablished lines of divison, such asliability and damages, causation and damages, or other smilar
factors.

Thetria court's respongbility when reviewing an gpplication for authorization of afee divison
under rule 4-1.5(f)(4)(D)(iii) isto determine if aco-counsd relationship existsin that particular case. If
the court determines a co-counsd relationship exists and authorizes the fee division requested, the court
does not have any respongbility to review or gpprove the specific amount of the fee division agreed
upon by the lawyers and the client.

Rule 4-1.5(f)(4)(D)(iv) appliesto the stuation where appellate counsd is retained during the tria

of the case to assst with the apped of the case. The percentages set forth in subdivison (f)(4)(D) are
to be applicable after gppellate counsd's fee is established. However, the effect should not be to
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impose an unreasonable fee on the client.
RULE 4-1.6 CONFIDENTIALITY OF INFORMATION
(@) Consent Required to Reveal Information. A lawyer shdl not reved information relaing
to representation of a client except as stated in subdivisons (b), (¢), and (d), unlessthe client consents

after disclosure to the client.

(b) When Lawyer Must Reveal Information. A lawyer shdl reved such information to the
extent the lawyer reasonably believes necessary:

(1) to prevent aclient from committing acrime; or
(2) to prevent adeath or substantial bodily harm to another.

() When Lawyer May Reveal Information. A lawyer may reved such information to the
extent the lawyer reasonably believes necessary:

(1) toservethedient'sinterest unlessit isinformation the client specificaly requires not to be
disclosed;

(2) to edtablish aclam or defense on behdf of the lawyer in a controversy between the lawyer
and dient;

(3) to edtablish adefenseto acrimind charge or civil clam againgt the lawyer based upon
conduct in which the client was involved;

(4) torespond to alegationsin any proceeding concerning the lawyer's representation of the
client; or

(5) to comply with the Rules of Professona Conduct.

(d) Exhaustion of Appellate Remedies. When required by atribuna to reved such
information, alawyer may firs exhaust dl appellate remedies.

(e) Limitation on Amount of Disclosure. When disclosure is mandated or permitted, the
lawyer shdl disclose no more information than is required to meet the requirements or accomplish the
purposes of thisrule.

Comment
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The lawyer ispart of ajudicid system charged with upholding the law. One of the lawyer's
functionsisto advise clients so that they avoid any violation of the law in the proper exercise of their
rights.

The observance of the ethicd obligation of alawyer to hold inviolate confidentid informetion of
the client not only facilitates the full development of facts essentid to proper representation of the client
but aso encourages people to seek early legd assstance.

Almost without exception, clients come to lawyersin order to determine what thelr rights are and
what is, in the maze of laws and regulations, deemed to be legd and correct. The common law
recognizes that the client's confidences must be protected from disclosure. Based upon experience,
lawyers know that dmogt dl clients follow the advice given, and the law is upheld.

A fundamenta principle in the dient-lawyer reationship isthat the lawvyer maintain confidentiadity
of information relaing to the representation. The client is thereby encouraged to communicate fully and
frankly with the lawyer even asto embarrassing or legdly damaging subject matter.

The principle of confidentidity is given effect in 2 related bodies of law, the atorney-client
privilege (which includes the work product doctrine) in the law of evidence and the rule of
confidentiaity established in professond ethics. The attorney-client privilege appliesin judicia and
other proceedingsin which alawyer may be caled as awitness or otherwise required to produce
evidence concerning aclient. Therule of dient-lawyer confidentidity appliesin Stuations other than
those where evidence is sought from the lawyer through compulsion of law. The confidentidity rule
gpplies not merely to matters communicated in confidence by the client but also to al information
relating to the representation, whatever its source. A lawyer may not disclose such information except
as authorized or required by the Rules of Professona Conduct or by law. However, none of the
foregoing limits the requirement of disclosure in subdivison (b). Thisdisclosureis required to prevent a
lawyer from becoming an unwitting accomplice in the fraudulent acts of aclient. See dso Scope.

The requirement of maintaining confidentidity of information relaing to representation gopliesto
government lawyers who may disagree with the policy gods that their representation is designed to
advance.

Authorized disclosure

A lawyer isimpliedly authorized to make disclosures about a client when appropriate in carrying
out the representation, except to the extent that the client's indructions or specid circumstances limit
that authority. In litigation, for example, alawyer may disclose information by admitting afact that
cannot properly be disputed or in negotiation by making a disclosure that facilitates a satisfactory
concluson.
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Lawyersin afirm may, in the course of the firm's practice, disclose to each other information
relating to aclient of the firm, unlessthe client has ingtructed that particular information be confined to

Specified lavyers.
Disclosure adverseto client

The confidentidity ruleis subject to limited exceptions. In becoming privy to information about a
client, alawyer may foresee that the client intends serious harm to another person. However, to the
extent alawyer isrequired or permitted to disclose a dlient's purposes, the client will be inhibited from
reveding facts that would enable the lawyer to counsel againgt awrongful course of action. Whilethe
public may be protected if full and open communication by the client is encouraged, severa Stuations
must be distinguished.

Fird, the lawyer may not counsd or assigt aclient in conduct that is crimina or fraudulent. See
rule 4-1.2(d). Smilarly, alawyer has a duty under rule 4-3.3(a)(4) not to use fase evidence. This duty
is essentialy a specid ingtance of the duty prescribed in rule 4-1.2(d) to avoid assigting aclient in
crimind or fraudulent conduct.

Second, the lawyer may have been innocently involved in past conduct by the client that was
crimind or fraudulent. In such a situation the lawyer has not violated rule 4-1.2(d), because to "counsel
or assg” crimind or fraudulent conduct requires knowing that the conduct is of that character.

Third, the lawyer may learn that a client intends prospective conduct that iscrimind. As stated in
subdivison (b)(1), the lawyer shdl reved information in order to prevent such consequences. It is
admittedly difficult for alawyer to "know" when the crimind intent will actudly be carried out, for the
client may have a change of mind.

Subdivison (b)(2) contemplates past acts on the part of aclient that may result in present or
future consequences that may be avoided by disclosure of otherwise confidentid communications. Rule
4-1.6(b)(2) would now require the attorney to disclose information reasonably necessary to prevent the
future death or substantia bodily harm to another, even though the act of the client has been completed.

The lawyer's exercise of discretion requires congderation of such factors as the nature of the
lawyer's rdaionship with the client and with those who might be injured by the client, the lawyer's own
involvement in the transaction, and factors that may extenuate the conduct in question. Where practica
the lawyer should seek to persuade the client to take suitable action. In any case, a disclosure adverse
to the client'sinterest should be no greater than the lawyer reasonably believes necessary to the
purpose.

Withdrawal
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If the lawyer's services will be used by the dient in materidly furthering a course of crimind or
fraudulent conduct, the lawyer must withdraw, as stated in rule 4-1.16(a)(2).

After withdrawal the lawyer is required to refrain from making disclosure of the client's
confidences, except as otherwise provided in rule 4-1.6. Neither thisrule nor rule 4-1.8(b) nor rule 4-
1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may aso
withdraw or disaffirm any opinion, document, affirmation, or the like.

Where the client is an organization, the lawyer may be in doubt whether contemplated conduct
will actudly be carried out by the organization. Where necessary to guide conduct in connection with
the rule, the lawyer may make inquiry within the organization as indicated in rule 4-1.13(b).

Dispute concer ning lawyer's conduct

Where alegd clam or disciplinary charge aleges complicity of the lawyer in adient's conduct or
other misconduct of the lawyer involving representation of the client, the lawvyer may respond to the
extent the lawyer reasonably believes necessary to establish adefense. The sameis true with respect to
aclam involving the conduct or representation of aformer client. The lawyer's right to respond arises
when an assartion of such complicity has been made. Subdivision (€) does not require the lawyer to
await the commencement of an action or proceeding that charges such complicity, so that the defense
may be established by responding directly to athird party who has made such an assertion. Theright
to defend, of course, applies where a proceeding has been commenced. Where practicable and not
prgudicid to the lawyer's ability to establish the defense, the lawyer should advise the client of the third
party's assertion and request that the client respond appropriately. In any event, disclosure should be
no greater than the lawyer reasonably believesis necessary to vindicate innocence, the disclosure
should be made in a manner that limits access to the information to the tribuna or other persons having
aneed to know it, and appropriate protective orders or other arrangements should be sought by the
lawyer to the fullest extent practicable.

If the lawyer is charged with wrongdoing in which the dlient's conduct isimplicated, the rule of
confidentidity should not prevent the lawyer from defending againgt the charge. Such a charge can
aiseinadaivil, crimind, or professond disciplinary proceeding and can be based on awrong alegedly
committed by the lawyer againgt the client or on awrong dleged by athird person; for example, a
person claiming to have been defrauded by the lawyer and client acting together. A lawyer entitled to a
feeis permitted by subdivison (c) to prove the services rendered in an action to collect it. This aspect
of the rule expresses the principle that the beneficiary of afiduciary relationship may not explait it to the
detriment of the fiduciary. As stated above, the lawyer must make every effort practicable to avoid
unnecessary disclosure of information relating to a representation, to limit disclosure to those having the
need to know it, and to obtain protective orders or make other arrangements minimizing the risk of
disclosure.
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Disclosures otherwiserequired or authorized

The attorney-client privilegeis differently defined in various jurisdictions. If alawyer iscdled asa
witness to give testimony concerning a client, abosent waiver by the client, rule 4-1.6(a) requires the
lawyer to invoke the privilege when it is gpplicable. The lavyer must comply with the find orders of a
court or other tribuna of competent jurisdiction requiring the lawyer to give information about the client.

The Rules of Professional Conduct in various circumstances permit or require alawyer to
disclose information relating to the representation. Seerules4-2.2, 4-2.3, 4-3.3, and 4-4.1. In addition
to these provisions, alawyer may be obligated or permitted by other provisons of law to give
information about a client. Whether another provison of law supersedes rule 4-1.6 is a matter of

interpretation beyond the scope of these rules, but a presumption should exist againgt such a
supersesson.

Former client
The duty of confidentiaity continues after the client-lawyer relationship has terminated.
RULE 4-1.7 CONFLICT OF INTEREST; GENERAL RULE

(&) Representing AdverseInterests. A lavyer shdl not represent aclient if the
representation of that client will be directly adverse to the interests of another client, unless:

(1) thelawyer reasonably believes the representation will not adversdly affect the lawyer's
respongbilities to and relationship with the other dlient; and

(2) each client consents after consultation.

(b) Duty to Avoid Limitation on Independent Professional Judgment. A lawyer shdl not
represent a client if the lawyer's exercise of independent professond judgment in the representation of
that client may be materidly limited by the lawyer's reponghilities to another client or to athird person
or by the lawyer's own interet, unless.

(1) thelawyer reasonably believes the representation will not be adversely affected; and

(2) theclient consents after consultation.

(c) Explanation to Clients. When representation of multiple dientsin asingle metter is

undertaken, the consultation shdl include explanation of the implications of the common representation
and the advantages and risks involved.
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(d) LawyersRelated by Blood or Marriage. A lawyer related to another lawyer as parent,
child, sibling, or spouse shall not represent a client in a representation directly adverse to a person who
the lawyer knows is represented by the other lawyer except upon consent by the client after
consultation regarding the relaionship.

Comment
Loyalty to a client

Loydty isan essentid eement in the lawyer'srationship to adlient. Animpermissible conflict of
interest may exist before representation is undertaken, in which event the representation should be
declined. If such aconflict arises after representation has been undertaken, the lawyer should withdraw
from the representation. Seerule 4-1.16. Where more than 1 client isinvolved and the lawyer
withdraws because a conflict arises after representation, whether the lawvyer may continue to represent
any of the clientsis determined by rule 4-1.9. Seedso rule 4-2.2(c). Asto whether a client-lawyer
relationship exigts or, having once been established, is continuing, see comment to rule 4-1.3 and
scope.

Asagenerd proposition, loyaty to a client prohibits undertaking representation directly adverse
to that client's or another client's interests without the affected client's consent. Subdivision ()
expresses that generd rule. Thus, alawyer ordinarily may not act as advocate againgt a person the
lawyer represents in some other matter, even if it iswholly unrdated. On the other hand, smultaneous
representation in unrelated matters of clients whose interests are only generdly adverse, such as
competing economic enterprises, does not require consent of the respective clients. Subdivision (a)
applies only when the representation of 1 client would be directly adverse to the other and where the
lawyer's responsihilities of loyaty and confidentidity of the other client might be compromised.

Loyalty to aclient isaso impaired when alawyer cannot consider, recommend, or carry out an
appropriate course of action for the client because of the lawyer's other respongbilities or interests.
The conflict in effect forecl oses dterndtives that would otherwise be available to the client. Subdivison
(b) addresses such situations. A possible conflict does not itsaf preclude the representation. The
critica questions are the likelihood that a conflict will eventuate and, if it does, whether it will materidly
interfere with the lawyer's independent professond judgment in consdering dternatives or foreclose
courses of action that reasonably should be pursued on behaf of the client. Consideration should be
given to whether the client wishes to accommodate the other interest involved.

Consultation and consent
A client may consent to representation notwithstanding a conflict. However, asindicated in

subdivision (a)(1) with respect to representation directly adverse to a client and subdivision (b)(1) with
respect to materia limitations on representation of a client, when a disinterested lawyer would conclude
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that the client should not agree to the representation under the circumstances, the lawyer involved
cannot properly ask for such agreement or provide representation on the basis of the client's consent.
When more than 1 client isinvolved, the question of conflict must be resolved as to each client.
Moreover, there may be circumstances where it isimpaossible to make the disclosure necessary to
obtain consent. For example, when the lawyer represents different clientsin related matters and 1 of
the clients refuses to consent to the disclosure necessary to permit the other client to make an informed
decison, the lawyer cannot properly ask the latter to consent.

Lawyer'sinterests

The lawyer's own interests should not be permitted to have adverse effect on representation of a
client. For example, alawyer's need for income should not lead the lawyer to undertake matters that
cannot be handled competently and at areasonablefee. Seerules4-1.1 and 4-1.5. If the probity of a
lawyer's own conduct in atransaction is in serious question, it may be difficult or impossible for the
lawyer to give aclient detached advice. A lawyer may not dlow related business interests to affect
representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed
interest.

Conflictsin litigation

Subdivison (&) prohibits representation of opposing partiesin litigation. Simultaneous
representation of parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants,
is governed by subdivisons (b) and (c). Animpermissible conflict may exist by reason of substantia
discrepancy in the parties testimony, incompetibility in positionsin relaion to an opposing party, or the
fact that there are substantidly different possibilities of settlement of the clams or ligbilitiesin question.
Such conflicts can arisein crimina cases aswell ascivil. The potentid for conflict of interest in
representing multiple defendantsin acriminal caseis o grave that ordinarily alawyer should declineto
represent more than 1 co-defendant. On the other hand, common representation of persons having
amilar interestsis proper if the risk of adverse effect is minima and the requirements of subdivison (b)
aremet. Compare rule 4-2.2 involving intermediation between clients.

Ordinarily, alawyer may not act as advocate againg a client the lawyer representsin some other
meatter, even if the other matter iswholly unrdated. However, there are circumstancesin which a
lawyer may act as advocate againg aclient. For example, alawyer representing an enterprise with
diverse operations may accept employment as an advocate againg the enterprise in an unrelated matter
if doing sowill not adversely affect the lawyer's relationship with the enterprise or conduct of the suit
and if both dients consent upon consultation. By the same token, government lawyers in some
circumstances may represent government employees in proceedings in which a government agency is
the opposing party. The propriety of concurrent representation can depend on the nature of the
litigation. For example, asuit charging fraud entails conflict to a degree not involved in asuit for a
declaratory judgment concerning statutory interpretation.
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A lawvyer may represent parties having antagonistic pogtions on alegd question that has arisenin
different cases, unless representation of either client would be adversdly affected. Thus, it is ordinarily
not improper to assert such positionsin cases pending in different trid courts, but it may be improper to
do soin cases pending at the same time in an gppellate court.

I nterest of person paying for alawyer's service

A lawyer may be paid from a source other than the dlient, if the client isinformed of that fact and
consents and the arrangement does not compromise the lawyer's duty of loyalty to the client. Seerule
4-1.8(f). For example, when an insurer and itsinsured have conflicting interests in a matter arising from
aliability insurance agreement and the insurer is required to provide specid counse for theinsured, the
arrangement should assure the specia counsd's professiond independence. So aso, when a
corporation and its directors or employees are involved in a controversy in which they have conflicting
interests, the corporation may provide funds for separate lega representation of the directors or
employess, if the clients consent after consultation and the arrangement ensures the lawvyer's
professiona independence.

Other conflict Situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to assess.
Rdevant factorsin determining whether there is potentid for adverse effect include the duration and
intimacy of the lawyer's rdationship with the client or dientsinvolved, the functions being performed by
the lawyer, the likdihood that actud conflict will arise, and the likely prgjudice to the client from the
conflict if it does arise. The question is often one of proximity and degree.

For example, alawyer may not represent multiple parties to a negotiation whose interests are
fundamentally antagonistic to each other, but common representation is permissble where the clients
are generdly digned in interest even though there is some difference of interest among them.

Conflict questions may aso arise in estate planning and estate adminigration. A lawyer may be
caled upon to prepare wills for severd family members, such as husband and wife, and, depending
upon the circumstances, a conflict of interest may arise. In estate adminigtration the identity of the client
may be unclear under the law of some jurisdictions. In Horida, the personal representative is the client
rather than the estate or the beneficiaries. The lawyer should make clear the relationship to the parties
involved.

A lawyer for acorporation or other organization who is aso amember of itsboard of directors
should determine whether the respongibilities of the 2 roles may conflict. The lawyer may be caled on
to advise the corporation in matters involving actions of the directors. Consideration should be given to
the frequency with which such Stuations may arise, the potentia intendity of the conflict, the effect of the
lawyer's resignation from the board, and the possihility of the corporation's obtaining legd advice from
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ancther lawyer in such stuaions. If thereis materid risk that the dua role will compromise the lawyer's
independence of professona judgment, the lawyer should not serve as a director.

Conflict charged by an opposing party

Resolving questions of conflict of interest is primarily the responghility of the lawyer undertaking
the representation. In litigation, a court may raise the question when there is reason to infer that the
lawyer has neglected the respongibility. Inacriminad case, inquiry by the court is generdly required
when alawyer represents multiple defendants. Where the conflict is such as clearly to cal in question
the fair or efficient adminigtration of justice, opposing counsel may properly raise the question. Such an
objection should be viewed with caution, however, for it can be misused as atechnique of harassment.
See scope.

Family relationships between lawyers

Rule 4-1.7(d) appliesto related lawyerswho are in different firms. Related lawyersin the same
firm are dso governed by rules 4-1.9 and 4-1.10. The disqudlification gated inrule 4-1.7(d) is
persona and is not imputed to members of firms with whom the lawyers are associated.

RULE 4-1.8 CONFLICT OF INTEREST; PROHIBITED TRANSACTIONS

(@) Business Transactions With or Acquiring Interest Adverseto Client. A lawyer shdl
not enter into a business transaction with a client or knowingly acquire an ownership, possessory,
Security, or other pecuniary interest adverse to aclient, except alien granted by law to secure a
lawyer's fee or expenses, unless:

(1) thetransaction and terms on which the lawyer acquiresthe interest are fair and reasonable to
the client and are fully disclosed and transmitted in writing to the dient in amanner that can be
reasonably understood by the client;

(2) theclient is given areasonable opportunity to seek the advice of independent counsd in the
transaction; and

(3) thedient consentsin writing thereto.

(b) Using Information to Disadvantage of Client. A lawyer shdl not use information relaing
to representation of a client to the disadvantage of the client unless the client consents after consultation,
except as permitted or required by rule 4-1.6.

(c) GiftstoLawyer or Lawyer'sFamily. A lavyer shdl not prepare an ingrument giving the
lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantid gift from a
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client, including atestamentary gift, except where the client is related to the donee.

(d) Acquiring Literary or Media Rights. Prior to the concluson of representation of a client,
alawyer shal not make or negotiate an agreement giving the lawyer literary or mediarightsto a
portraya or account based in substantial part on information relating to the representation.

() Financial Assistanceto Client. A lawyer shdl not provide financid asssanceto aclient
in connection with pending or contemplated litigation, except that:

(1) alawyer may advance court costs and expenses of litigation, the repayment of which may be
contingent on the outcome of the matter; and

(2) alawyer representing an indigent client may pay court costs and expenses of litigation on
behdf of the client.

() Compensation by Third Party. A lawyer shal not accept compensation for representing a
client from one other than the client unless

(1) the client consents after consultation;

(2 thereisno interference with the lawyer's independence of professona judgment or with the
client-lawyer raionship; and

(3) information relating to representation of a client is protected as required by rule 4-1.6.

(g) Settlement of Claimsfor Multiple Clients. A lawyer who represents 2 or more clients
shdl not participate in making an aggregate settlement of the cdlams of or againg the clients, orina
crimina case an aggregated agreement as to guilty or nolo contendere pleas, unless each client consents
after conaultation, including disclosure of the existence and nature of dl the clams or pleasinvolved and
of the participation of each person in the settlement.

(h) Limiting Liability for Malpractice. A lawyer shdl not make an agreement prospectively
limiting the lawyer's liahility to aclient for ma practice unless permitted by law and the client is
independently represented in making the agreement. A lawyer shdl not settle aclam for such liability
with an unrepresented client or former client without firgt advising that person in writing that independent
representation is gppropriate in connection therewith.

(i) Acquiring Proprietary Interest in Cause of Action. A lawyer shal not acquire a

proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a
client, except that the lawyer may:
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(1) acquirealien granted by law to secure the lawyer's fee or expenses, and
(2) contract with aclient for areasonable contingent fee.
Comment
Transactions between client and lawyer

Asagenerd principle, dl transactions between dlient and lawyer should be fair and reasonable to
the client. In such transactions a review by independent counsdl on behdf of the client is often
advisable. Furthermore, alawyer may not exploit information relating to the representation to the
client's disadvantage. For example, alawyer who haslearned that the client isinvesting in specific red
estate may not, without the client's consent, seek to acquire nearby property where doing so would
adversdy affect the client's plan for investment. Subdivision (a) does not, however, gpply to standard
commercid transactions between the lawyer and the client for products or services that the client
generaly marketsto others, for example, banking or brokerage services, medica services, products
manufactured or distributed by the client, and utilities services. In such transactions the lawyer has no
advantage in dealing with the client, and the redtrictions in subdivision (a) are unnecessary and
impracticable. Likewise, subdivison (a) does not prohibit alawyer from acquiring or asserting alien
granted by law to secure the lawyer's fee or expenses.

A lawyer may accept a gift from aclient, if the transaction meets generd standards of fairness.
For example, asmple gift such as apresent given a a holiday or as atoken of gppreciation is
permitted. If effectuation of a substantia gift requires preparing alegd ingrument such asawill or
conveyance, however, the client should have the detached advice that another lawyer can provide.
Subdivision (c) recognizes an exception where the client is ardative of the donee or the gift is not
subgantial.

Literary rights

An agreement by which alawyer acquires literary or media rights concerning the conduct of the
representation creates a conflict between the interests of the client and the persona interests of the
lawyer. Measures suitable in the representation of the client may detract from the publication vaue of
an account of the representation. Subdivision (d) does not prohibit alawyer representing aclientin a
transaction concerning literary property from agreeing that the lawvyer's fee shdl consst of asharein
ownership in the property if the arrangement conformsto rule 4-1.5 and subdivision (i).

Person paying for lawyer's services

Rule 4-1.8(f) requires disclosure of the fact that the lawyer's services are being paid for by athird
party. Such an arrangement must dso conform to the requirements of rule 4-1.6 concerning

32



confidentidity and rule 4-1.7 concerning conflict of interest. Where the client isa class, consent may be
obtained on behaf of the class by court-supervised procedure.

Acquisition of interest in litigation

Subdivison (i) states the traditiond generd rule that lawyers are prohibited from acquiring a
proprietary interest in litigation. This generd rule, which hasits basisin common law champerty and
maintenance, is subject to specific exceptions developed in decisond law and continued in these rules,
such as the exception for reasonable contingent fees set forth in rule 4-1.5 and the exception for certain
advances of the codts of litigation set forth in subdivision ().

Thisruleisnot intended to apply to customary qudification and limitations in legd opinions and
memoranda.

RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT
A lawyer who has formerly represented a client in amatter shal not theresfter:

(@) represent another person in the same or a substantially related matter in which that person's
interests are materialy adverse to the interests of the former client unless the former client consents after
consultation; or

(b) useinformation relating to the representation to the disadvantage of the former client except
asrule 4-1.6 would permit with respect to aclient or when the information has become generally
known.

Comment

After termination of a client-lawyer relaionship, alawyer may not represent another client except
in conformity with thisrule. The principlesin rule 4-1.7 determine whether the interests of the present
and former client are adverse. Thus, alawyer could not properly seek to rescind on behaf of anew
client a contract drafted on behalf of the former client. So also alawyer who has prosecuted an
accused person could not properly represent the accused in a subsequent civil action againgt the
government concerning the same transaction.

The scope of a"matter” for purposes of rule 4-1.9(a) may depend on the facts of a particular
gtuation or transaction. The lawyer'sinvolvement in a matter can dso be a question of degree. When a
lawyer has been directly involved in a specific transaction, subsequent representation of other clients
with materidly adverse interests clearly is prohibited. On the other hand, alawyer who recurrently
handled atype of problem for aformer client is not precluded from later representing another clientin a
wholly digtinct problem of that type even though the subsequent representation involves a postion
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adverseto the prior client. Similar consderations can apply to the reassgnment of military lawyers
between defense and prosecution functions within the same military jurisdiction. The underlying
question is whether the lawyer was so involved in the matter that the subsegquent representation can be
justly regarded as a changing of Sdesin the matter in question.

Information acquired by the lawyer in the course of representing a client may not subsequently be
used by the lawyer to the disadvantage of the client. However, the fact that alawyer has once served a
client does not preclude the lawyer from using generdly known information about that client when later
representing another client.

Disqudification from subsequent representation is for the protection of clients and can be waived
by them. A walver iseffective only if thereis disclosure of the circumstances, including the lawvyer's
intended role in behaf of the new dient.

With regard to an opposing party's raising aquestion of conflict of interest, see comment to rule
4-1.7. With regard to disqudification of afirm with which alawyer is associated, see rule 4-1.10.

RULE 4-1.10 IMPUTED DISQUALIFICATION; GENERAL RULE

(@ Imputed Disgualification of All Lawyersin Firm. While lawyers are associated in afirm,
none of them shal knowingly represent a client when any 1 of them practicing done would be
prohibited from doing so by rule 4-1.7, 4-1.8(c), 4-1.9, or 4-2.2.

(b) Former Clients of Newly Associated Lawyer. When alawyer becomes associated with
afirm, the firm may not knowingly represent a person in the same or a subgtantidly related matter in
which that lawyer, or afirm with which the lawyer was associated, had previoudy represented a client
whose interests are materidly adverse to that person and about whom the lawyer had acquired
information protected by rules 4-1.6 and 4-1.9(b) that is materid to the matter.

() Representing Interests Adverseto Clients of Formerly Associated Lawyer. When a
lawyer has terminated an association with afirm, the firm is not prohibited from thereafter representing a
person with interests materialy adverse to those of a client represented by the formerly associated
lawyer unless

(1) the matter isthe same or substantialy related to that in which the formerly associated lawyer
represented the client; and

(2) any lawyer remaining in the firm has information protected by rules 4-1.6 and 4-1.9(b) that is
materia to the matter.

(d) Waiver of Conflict. A disqudification prescribed by this rule may be waved by the
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affected client under the conditions stated in rule 4-1.7.
Comment
Definition of " firm"

For purposes of the Rules of Professona Conduct, the term "firm™" includes lawyersin a private
firm and lawyers employed in the lega department of a corporation or other organization or in alegd
services organization. Whether 2 or more lawyers conditute a firm within this definition can depend on
the specific facts. For example, 2 practitioners who share office space and occasiondly consult or
assist each other ordinarily would not be regarded as condtituting afirm. However, if they present
themsdlves to the public in away suggesting that they are afirm or conduct themselves as afirm, they
should be regarded as afirm for purposes of the rules. The terms of any forma agreement between
associaed lawyers are relevant in determining whether they are afirm, asis the fact that they have
mutua access to confidentia information concerning the clientsthey serve. Furthermore, it isrdevant in
doubtful casesto consder the underlying purpose of therule that isinvolved. A group of lawyers could
be regarded as a firm for purposes of the rule that the same lawyer should not represent opposing
partiesin litigation, while it might not be so regarded for purposes of the rule that information acquired
by one lawyer is attributed to another.

With respect to the law department of an organization, there is ordinarily no question that the
members of the department condtitute a firm within the meaning of the Rules of Professona Conduct.
However, there can be uncertainty as to the identity of the client. For example, it may not be clear
whether the law department of a corporation represents a subsidiary or an affiliated corporation, as well
as the corporation by which the members of the department are directly employed. A smilar question
can arise concerning an unincorporated association and its locd ffiliates.

Similar questions can aso arise with respect to lawyersin legd aid. Lawyers employed in the
same unit of alegd service organization condtitute a firm, but not necessarily those employed in
separate units. Asin the case of independent practitioners, whether the lawyers should be treated as
associated with each other can depend on the particular rule thet isinvolved and on the specific facts of
the Stuation.

Where alawyer hasjoined a private firm after having represented the government, the Stuation is
governed by rule 4-1.11(a) and (b); where alawyer represents the government after having served
private clients, the Situation is governed by rule 4-1.11(c)(1). Theindividud lawyer involved is bound
by the rules generdly, including rules 4-1.6, 4-1.7, and 4-1.9.

Different provisons are thus made for movement of alawyer from 1 private firm to another and

for movement of alawyer between a private firm and the government. The government is entitled to
protection of its client confidences and, therefore, to the protections provided in rules 4-1.6, 4-1.9, and
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4-1.11. However, if the more extensve disqudification in rule 4-1.10 were applied to former
government lawyers, the potentid effect on the government would be unduly burdensome. The
government deds with dl private citizens and organizations and thus has a much wider circle of adverse
legd interests than does any private law firm. In these circumstances, the government's recruitment of
lawyers would be serioudly impaired if rule 4-1.10 were applied to the government. On balance,
therefore, the government is better served in the long run by the protections stated in rule 4-1.11.

Principles of imputed disqualification

The rule of imputed disqudification stated in subdivison (8) gives effect to the principle of loyadty
to the client asit appliesto lawyerswho practice in alaw firm. Such Stuations can be consdered from
the premise that afirm of lavyersis essentidly 1 lawyer for purposes of the rules governing loyaty to
the dlient or from the premise that each lawyer is vicarioudy bound by the obligation of loydty owed by
each lawyer with whom the l[awyer is associated. Subdivision () operates only among the lawyers
currently associated in afirm. When alawyer moves from 1 firm to another the Stuation is governed by
subdivisions (b) and (c).

L awyers moving between firms

When lawyers have been associated in afirm but then end their association, however, the
problem is more complicated. Thefiction thet the law firm isthe same asasingle lawyer isno longer
wholly redigtic. There are severa competing consderations. Firdt, the client previoudy represented
must be reasonably assured that the principle of loyalty to the client is not compromised. Second, the
rule of disqudification should not be so broadly cast asto preclude other persons from having
reasonable choice of legd counsd. Third, the rule of disgudification should not unreasonably hamper
lawyers from forming new associations and taking on new clients after having |eft a previous
associdion. In this connection, it should be recognized that today many lawyers practice in firms, that
many to some degree limit their practice to 1 field or another, and that many move from 1 association to
another severd timesin their careers. If the concept of imputed disqudification were defined with
unqualified rigor, the result would be radica curtailment of the opportunity of lawvyers to move from 1
practice setting to another and of the opportunity of clientsto change counsd.

Reconciliation of these competing principlesin the past has been attempted under 2 rubrics. One
approach has been to seek per serules of disqudification. For example, it has been held that a partner
inalaw firm is conclusvely presumed to have accessto al confidences concerning dl clients of the firm.
Under thisandyss, if alawyer has been a partner in one law firm and then becomes a partner in
another law firm, there is a presumption that al confidences known by a partner in the first firm are
known to dl partnersin the second firm. This presumption might properly be applied in some
circumstances, especialy where the client has been extensively represented, but may be unredlistic
where the client was represented only for limited purposes. Furthermore, such arigid rule exaggerates
the difference between a partner and an associate in modern law firms.
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The other rubric formerly used for dedling with vicarious disqudification is the appearance of
impropriety and was proscribed in former Canon 9 of the Code of Professona Responsbility. This
rubric has atwo-fold problem. Firdt, the gppearance of impropriety can be taken to include any new
client-lawyer relaionship that might make aformer client fed anxious. If that meaning were adopted,
disgudification would become little more than a question of subjective judgment by the former client.
Second, since "impropriety” is undefined, the term "gppearance of impropriety” is question-begging. It
therefore has to be recognized that the problem of imputed disqudification cannot be properly resolved
either by smple analogy to alawyer practicing done or by the very genera concept of appearance of
impropriety.

A rule based on afunctiond anadyssis more gppropriate for determining the question of vicarious
disqudification. Two functionsareinvolved: preserving confidentidity and avoiding positions adverse
to aclient.

Confidentiality

Presarving confidentidity is aquestion of accessto information. Accessto information, in turn, is
essentialy a question of fact in particular circumstances, aided by inferences, deductions, or working
presumptions that reasonably may be made about the way in which lawyers work together. A lawyer
may have generd accessto files of dl dlients of alaw firm and may regularly participate in discussons
of ther affars, it should be inferred that such alawyer infact is privy to dl information about dl the
firm'sdients. In contradt, ancther lawvyer may have access to thefiles of only alimited number of clients
and participate in discussion of the affairs of no other clients; in the absence of information to the
contrary, it should be inferred that such alawyer in fact is privy to information about the clients actudly
served but not information about other clients.

Application of subdivisons (b) and (¢) depends on a Stuation's particular facts. In any such
inquiry, the burden of proof should rest upon the firm whose disqudification is sought.

Subdivisons (b) and () operate to disqudify the firm only when the lawyer involved has actud
knowledge of information protected by rules4-1.6 and 4-1.9(b). Thus, if alawyer while with 1 firm
acquired no knowledge or informetion relaing to a particular client of the firm and that lawyer later
joined another firm, neither the lawyer individudly nor the second firm is disqudified from representing
another client in the same or arelated matter even though the interests of the 2 clients conflict.

Independent of the question of disqudification of afirm, alawyer changing professond
association has a continuing duty to preserve confidentidity of information about aclient formerly
represented. Seerules4-1.6 and 4-1.9.

Adverse positions
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The second agpect of loydty to client isthe lawyer's obligation to decline subsequent
representations involving positions adverse to aformer client arisng in subgtantialy related matters.
This obligation requires abstention from adverse representation by the individud lawyer involved, but
does not properly entail abstention of other lawyers through imputed disqudification. Hence, this
aspect of the problemis governed by rule4-1.9(a). Thus, if alawyer left 1 firm for another, the new
affiliation would not preclude the firms involved from continuing to represent dients with adverse
interests in the same or related matters so long as the conditions of rule 4-1.10(b) and (c) concerning
confidentidity have been met.

RULE 4-1.11 SUCCESSIVE GOVERNMENT AND PRIVATE EMPLOYMENT

() Representation of Private Client by Former Public Officer or Employee. A lawyer
shdl not represent a private client in connection with a matter in which the lawyer participated
personaly and subgtantialy as a public officer or employee, unless the gppropriate government agency
consents after consultation. No lawyer in afirm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter unless:

(1) thedisqudified lawyer is screened from any participation in the matter and is directly
gpportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enableit to
ascertain compliance with the provisions of thisrule.

(b) Useof Confidential Government Information. A lawyer having information thet the
lawyer knows s confidential government information about a person acquired when the lawyer was a
public officer or employee may not represent a private client whose interests are adverse to that person
in amatter in which the information could be used to the materid disadvantage of that person. A firm
with which that lawyer is associated may undertake or continue representation in the matter only if the
disqudified lawyer is screened from any participation in the matter and is gpportioned no part of the fee
therefrom.

(¢) Limitson Participation of Public Officer or Employee. A lawyer sarving asapublic
officer or employee shdl not:

(1) paticipate in a matter in which the lawyer participated persondly and subgtantidly whilein
private practice or nongovernmenta employment, unless under applicable law no oneis, or by lawful
delegation may be, authorized to act in the lawyer's stead in the matter; or

(2) negotiate for private employment with any person who isinvolved as a party or as atorney
for aparty in amatter in which the lawyer is participating persondly and subgtantialy.
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(d) Matter Defined. Asused in thisrule, the term "matter” includes:

(1) any judicid or other proceeding, application, request for aruling or other determination,
contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter

involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate government
agency.

(e) Confidential Government Information Defined. Asused in thisrule, the term
"confidentia government information” means information that has been obtained under governmenta
authority and that, at the time thisrule is gpplied, the government is prohibited by law from disclosing to
the public or has alegd privilege not to disclose and that is not otherwise available to the public.

Comment

Thisrule prevents alawyer from exploiting public office for the advantage of aprivate dient. Itis
acounterpart of rule 4-1.10(b), which gpplies to lawvyers moving from 1 firm to another.

A lawyer representing a government agency, whether employed or specidly retained by the
government, is subject to the rules of professond conduct, including the prohibition against representing
adverse interests stated in rule 4-1.7 and the protections afforded former clientsin rule 4-1.9. In
addition, such alawyer is subject to rule 4-1.11 and to statutes and government regulations regarding
conflict of interest. Such Satutes and regulations may circumscribe the extent to which the government
agency may give consent under thisrule.

Where the successive clients are a public agency and a private client, the risk exists that power or
discretion vested in public authority might be used for the specia benefit of aprivate client. A lawyer
should not be in a position where benefit to a private client might affect performance of the lawyer's
professond functions on behdf of public authority. Also, unfair advantage could accrue to the private
client by reason of access to confidential government information about the client's adversary obtainable
only through the lawyer's government service. However, the rules governing lawyers presently or
formerly employed by a government agency should not be so redtrictive as to inhibit transfer of
employment to and from the government. The government has alegitimate need to attract qudified
lawyers aswdll asto maintain high ethical sandards. The provisons for screening and waiver are
necessary to prevent the disqudification rule from imposing too severe a deterrent againgt entering
public service.

When the dlient is an agency of 1 government, the agency should be tregted as a private client for
purposes of thisruleif the lawyer theresfter represents an agency of another government, aswhen a
lawyer represents a city and subsequently is employed by afederd agency.
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Subdivisons (8)(1) and (b) do not prohibit a lawyer from recelving asalary or partnership share
established by prior independent agreement. They prohibit directly relating the attorney's compensation
to the fee in the matter in which the lawyer is disqudified.

Subdivison (a)(2) does not require that alawyer give notice to the government agency a atime
when premature disclosure would injure the client; a requirement for premature disclosure might
preclude engagement of the lawyer. Such notice is, however, required to be given as soon as
practicable in order that the government agency or affected person will have a reasonable opportunity
to ascertain that the lawyer is complying with rule 4-1.11 and to take appropriate action if the agency
or person believes the lawyer is not complying.

Subdivison (b) operates only when the lawyer in question has knowledge of the information,
which means actua knowledge; it does not operate with respect to information that merely could be
imputed to the lawyer.

Subdivisons (a) and (c) do not prohibit alawyer from jointly representing a private party and a
government agency when doing so is permitted by rule 4-1.7 and is not otherwise prohibited by law.

Subdivison (c) does not disqudify other lawyersin the agency with which the lawyer in question
has become associated.

RULE 4-1.12 FORMER JUDGE OR ARBITRATOR

(@) Representation of Private Client by Former Judge, Arbitrator, or Law Clerk. Except
as dated in subdivison (d), alawyer shdl not represent anyone in connection with ameatter in which the
lawyer participated personaly and substantialy as ajudge or other adjudicative officer, arbitrator, or
law clerk to such a person, unless dl parties to the proceeding consent after disclosure.

(b) Negotiation of Employment by Judge, Arbitrator, or Law Clerk. A lawyer shdl not
negotiate for employment with any person who isinvolved as a party or as atorney for aparty ina
meatter in which the lawyer is participating persondly and substantialy as ajudge or other adjudicative
officer or arbitrator. A lawyer serving asalaw clerk to ajudge, other adjudicative officer, or arbitrator
may negotiate for employment with a party or atorney involved in amaiter in which the derk is
participating persondly and substantidly, but only after the lawyer has notified the judge, other
adjudicative officer, or arbitrator.

(¢) Imputed Disgualification of Law Firm. If alawyer isdisqudified by subdivison (a), no
lawyer in afirm with which that lawyer is associated may knowingly undertake or continue
representation in the matter unless:

(1) thedisqudified lawyer is screened from any participation in the matter and is directly
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gpportioned no part of the fee therefrom; and

(2) written notice is promptly given to the gppropriate tribuna to enable it to ascertain
compliance with the provisons of thisrule.

(d) Exemption for Arbitrator asPartisan. An arbitrator selected as a partisan of aparty in a
multimember arbitration pand is not prohibited from subsequently representing that party.

Comment

Thisrule generdly pardldsrule 4-1.11. Theterm "persondly and substantidly” sgnifiesthat a
judge who was amember of a multimember court, and theresfter |eft judicid office to practice law, is
not prohibited from representing a client in amatter pending in the court, but in which the former judge
did not participate. So aso the fact that a former judge exercised administrative responsbility in acourt
does not prevent the former judge from acting as alawyer in a matter where the judge had previoudy
exercised remote or incidenta adminidirative responsbility that did not affect the merits. Compare the
comment to rule 4-1.11. The term "adjudicative officer” includes such officids as judges pro tempore,
referees, specid magters, hearing officers, and other pargudicid officers and aso lawyerswho serve as
part-time judges. Compliance Canons A(2), B(2), and C of Forida's Code of Judicia Conduct
provide that a part-time judge, judge pro tempore, or retired judge recalled to active service may not
"act asalawyer in a proceeding in which [the lawyer] has served as ajudge or in any other proceeding
related thereto.” Although phrased differently from this rule, those rules correspond in meaning.

RULE 4-1.13 ORGANIZATION ASCLIENT

(a8) Representation of Organization. A lawyer employed or retained by an organization
represents the organization acting through its duly authorized condtituents.

(b) Violations by Officersor Employees of Organization. If alawyer for an organization
knows that an officer, employee, or other person associated with the organization is engaged in action,
intends to act, or refusesto act in a matter related to the representation that isa violation of alegd
obligetion to the organization or aviolation of law that reasonably might be imputed to the organization
and islikely to result in substantia injury to the organization, the lawyer shdl proceed asis reasonably
necessary in the best interest of the organization. In determining how to proceed, the lawvyer shdl give
due consderation to the seriousness of the violation and its consequences, the scope and nature of the
lawyer's representation, the responsibility in the organization and the apparent motivation of the person
involved, the policies of the organization concerning such matters, and any other relevant
condderations. Any measures taken shdl be designed to minimize disruption of the organization and
the risk of reveding information relating to the representation to persons outside the organization. Such
measures may include among others:

41



(1) asking reconsderation of the matter;

(2) advisng that a separate legd opinion on the matter be sought for presentation to appropriate
authority in the organization; and

(3) referring the matter to higher authority in the organization, including, if warranted by the
seriousness of the matter, referra to the highest authority that can act in behdf of the organization as
determined by applicable law.

(c) Redignation as Counsdl for Organization. |f, despite the lawyer's efforts in accordance
with subdivison (b), the highest authority that can act on behaf of the organization ingsts upon action,
or arefusd to act, thet is clearly aviolation of law and islikely to result in substantid injury to the
organization, the lawyer may resgn in accordance with rule 4-1.16.

(d) Identification of Client. In dedling with an organization's directors, officers, employees,
members, shareholders, or other condtituents, alawyer shal explain the identity of the client when it is
goparent that the organization's interests are adverse to those of the congtituents with whom the lawyer
isdeding.

(e) Representing Directors, Officers, Employees, Members, Shareholders, or Other
Congtituents of Organization. A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders, or other congtituents, subject to the provisons
of rule4-1.7. If the organization's consent to the dua representation is required by rule 4-1.7, the
consent shall be given by an gppropriate officid of the organization other than the individua who isto
be represented, or by the shareholders.

Comment
The entity astheclient

An organizationd client isalegd entity, but it cannot act except through its officers, directors,
employees, shareholders, and other congtituents. Officers, directors, employees, and shareholders are
the congtituents of the corporate organizationa client. The duties defined in this comment apply equdly
to unincorporated associations. "Other condtituents’ as used in this comment means the positions
equivalent to officers, directors, employees, and shareholders held by persons acting for organizationa
clients that are not corporations.

When 1 of the condtituents of an organizationd client communicates with the organization's
lawyer in that person's organizationd capacity, the communication is protected by rule 4-1.6. Thus, by
way of example, if an organizationd client requests its lawyer to investigate dlegations of wrongdoing,
interviews made in the course of that investigation between the lawyer and the client's employees or
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other congtituents are covered by rule 4-1.6. This does not mean, however, that constituents of an
organizationd client are the clients of the lawyer. The lawvyer may not disclose to such condtituents
information relating to the representation except for disclosures explicitly or impliedly authorized by the
organizationa client in order to carry out the representation or as otherwise permitted by rule 4-1.6.

When condtituents of the organization make decisons for it, the decisons ordinarily must be
accepted by the lawyer evenif thar utility or prudenceis doubtful. Decisons concerning policy and
operations, including ones entailing serious risk, are not as such in the lawyer's province. However,
different congderations arise when the lawyer knows that the organization may be subgtantialy injured
by action of a condtituent that isin violation of law. In such acircumstance, it may be reasonably
necessary for the lawyer to ask the congtituent to recongder the matter. If that fails, or if the matter is
of sufficient seriousness and importance to the organization, it may be reasonably necessary for the
lawyer to take steps to have the matter reviewed by ahigher authority in the organization. Clear
judtification should exist for seeking review over the head of the condtituent normally responsible for it.
The stated policy of the organization may define circumstances and prescribe channels for such review,
and alawyer should encourage the formulation of such apolicy. Even in the aosence of organization
policy, however, the lawvyer may have an obligation to refer amatter to higher authority, depending on
the seriousness of the matter and whether the congtituent in question has apparent motives to act a
variance with the organization'sinterest. Review by the chief executive officer or by the board of
directors may be required when the matter is of importance commensurate with their authority. At
some point it may be useful or essentid to obtain an independent lega opinion.

In an extreme case, it may be reasonably necessary for the lawyer to refer the matter to the
organization's highest authority. Ordinarily, that isthe board of directors or smilar governing body.
However, goplicable law may prescribe that under certain conditions highest authority reposes
elsawhere; for example, in the independent directors of a corporation.

Relation to other rules

The authority and responsbility provided in subdivision (b) are concurrent with the authority and
responsbility provided in other rules. In particular, this rule does not limit or expand the lawyer's
responsibility under rule 4-1.6, 4-1.8, 4-1.16, 4-3.3, or 4-4.1. If the lawyer's services are being used
by an organization to further a crime or fraud by the organization, rule 4-1.2(d) can be applicable.

Gover nment agency

The duty defined in this rule applies to governmental organizations. However, when the client isa
governmenta organization, a different balance may be gppropriate between maintaining confidentiaity
and assuring that the wrongful officid act is prevented or rectified, for public busnessisinvolved. In
addition, duties of lawyers employed by the government or lawyersin military service may be defined
by statutes and regulation. Therefore, defining precisaly the identity of the dient and prescribing the
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resulting obligations of such lawyers may be more difficult in the government context. Although in some
circumstances the client may be a specific agency, it is generaly the government asawhole. For
example, if the action or failure to act involves the head of abureau, either the department of which the
bureau is a part or the government as awhole may be the client for purposes of thisrule. Moreover, in
amatter involving the conduct of government officids, a government lavyer may have authority to
question such conduct more extensively than that of alawyer for aprivate organization in smilar
circumstances. Thisrule does not limit that authority. See note on scope.

Clarifying the lawyer'srole

There are times when the organization's interest may be or becomes adverse to those of 1 or
more of its condituents. 1n such circumstances the lawyer should advise any condtituent whose interest
the lawyer finds adverse to that of the organization of the conflict or potentia conflict of interest thet the
lawyer cannot represent such congtituent and that such person may wish to obtain independent
representation. Care must be taken to assure that the congtituent understands that, when there is such
advergty of interest, the lawyer for the organization cannot provide lega representation for that
congtituent and that discussions between the lawyer for the organization and the congtituent may not be

privileged.

Whether such awarning should be given by the lawyer for the organization to any condtituent may
turn on the facts of each case.

Dual representation

Subdivision (€) recognizesthat alawyer for an organization may aso represent a principa officer
or mgjor shareholder.

Derivative actions

Under generaly prevailing law, the shareholders or members of a corporation may bring suit to
compel the directors to perform their legd obligations in the supervision of the organization. Members
of unincorporated associations have essentidly the same right. Such an action may be brought
nominaly by the organization, but usudly is, in fact, alegd controversy over management of the
organizetion.

The question can arise whether counsd for the organization may defend such an action. The
propogition that the organization isthe lawyer's client does not done resolve theissue. Most derivative
actions are anormd incident of an organization's affairs, to be defended by the organization's lawyer
like any other suit. However, if the claim involves serious charges of wrongdoing by those in control of
the organization, a conflict may arise between the lawyer's duty to the organization and the lawyer's
relationship with the board. In those circumatances, rule 4-1.7 governs who should represent the
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directors and the organization.
Representing related organizations

Conggent with the principle expressed in subdivison (8) of thisrule, an attorney or law firm who
represents or has represented a corporation (or other organization) ordinarily is not presumed to also
represent, solely by virtue of representing or having represented the client, an organization (such asa
corporate parent or subsdiary) thet is affiliated with the client. There are exceptions to this genera
proposition, such as, for example, when an efiliate actudly is the ater ego of the organizationd client or
when the client has revedled confidentia information to an attorney with the reasonable expectation that
the information would not be used adversdly to the client's effiliate(s). Absent such an exception, an
attorney or law firm is not ethicaly precluded from undertaking representations adverse to affiliates of
an exiging or former client.

RULE 4-1.14 CLIENT UNDER A DISABILITY

(@) Maintenance of Normal Relationship. When aclient's ability to make adequately
consdered decisons in connection with the representation isimpaired, whether because of minority,
mental disability, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a
norma client-lawyer rdationship with the dlient.

(b) Appointment of Guardian. A lawyer may seek the gppointment of a guardian or take
other protective action with respect to a dlient only when the lawyer reasonably believes that the client
cannot adequately act in the client's own interest.

Comment

The normd dient-lawyer relationship is based on the assumption that the client, when properly
advised and assgted, is cgpable of making decisions about important matters. When the clientisa
minor or suffers from amentd disorder or disability, however, maintaining the ordinary client-lawvyer
relationship may not be possiblein dl respects. In particular, an incapacitated person may have no
power to make legdly binding decisons. Nevertheless, adient lacking legd competence often has the
ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own
well-being. Furthermore, to an increasing extent the law recognizes intermediate degrees of
competence. For example, children asyoung as 5 or 6 years of age, and certainly those of 10 or 12,
are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.
So ds0, it isrecognized that some persons of advanced age can be quite capable of handling routine
financid matters while needing specid legd protection concerning mgor transactions.

Thefact that a dlient suffers adisability does not diminish the lawyer's obligation to treet the client
with attention and respect. If the person has no guardian or legd representative, the lawvyer often must

45



act as de facto guardian. Even if the person does have alegal representative, the lawyer should asfar as
possible accord the represented person the status of client, particularly in maintaining communication.

If alegd representative has aready been gppointed for the client, the lawyer should ordinarily
look to the representative for decisons on behdf of the client. If alegd representative has not been
gppointed, the lawyer should see to such an appointment where it would serve the client's best interedts.
Thus, if adisabled client has substantid property that should be sold for the client's benefit, effective
completion of the transaction ordinarily requires gppointment of alegd representative. In many
circumstances, however, gppointment of alega representative may be expensive or traumatic for the
client. Evauation of these condderationsis amatter of professona judgment on the lawyer's part.

If the lawyer represents the guardian as digtinct from the ward and is aware that the guardian is
acting adversdy to the ward's interest, the lawyer may have an obligation to prevent or rectify the
guardian's misconduct. Seerule 4-1.2(d).

Disclosure of client's condition

Rules of procedurein litigation generdly provide that minors or persons suffering mentd disability
shall be represented by a guardian or next friend if they do not have a generd guardian. However,
disclosure of the client's disability can adversely affect the client'sinterests. The lavyer may seek
guidance from an gppropriate diagnogtician.

RULE 4-1.15 SAFEKEEPING PROPERTY

(@ Clients and Third Party Fundsto be Held in Trust. A lawyer shdl hold in trust, separate
from the lawyer's own property, funds and property of clients or third personsthat are in alawyer's
possession in connection with arepresentation. All funds, including advances for costs and expenses,
shall be kept in a separate account maintained in the state where the lawyer's office is Stuated or
€lsawhere with the consent of the client or third person, provided that funds may be separatdly held and
maintained other than in abank account if the lawyer receives written permission from the client to do
S0 and provided that such written permission is received prior to maintaining the funds other thanin a
separate bank account. 1n no event may the lawyer commingle the client's funds with those of the
lawyer or those of the lawyer's law firm. Other property shdl be identified as such and appropriately
safeguarded. Complete records of such account funds and other property, including client funds not
maintained in a separate bank account, shall be kept by the lawyer and shdl be preserved for a period
of 6 years after termination of the representation.

(b) Notice of Receipt of Trust Funds,; Delivery; Accounting. Upon receiving funds or other
property in which aclient or third person has an interest, alawyer shdl promptly notify the client or
third person. Except as sated in this rule or otherwise permitted by law or by agreement with the
client, alawyer shdl promptly deliver to the client or third person any funds or other property that the
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client or third person is entitled to receive and, upon request by the client or third person, shal promptly
render afull accounting regarding such property.

(c) Disputed Ownership of Funds. When in the course of representation alawyer isin
possession of property in which both the lawyer and another person claim interests, the property shal
be treeted by the lawyer as trust property, but the portion belonging to the lawyer or law firm shal be
withdrawn within a reasonable time after it becomes due unless the right of the lawyer or law firm to
receive it is disputed, in which event the portion in dispute shal be kept separate by the lawyer until the
dispute is resolved.

(d) Compliance With Trust Accounting Rules. A lawyer shal comply with The Horida Bar
Rules Regulating Trust Accounts.

Comment

A lawyer should hold property of others with the care required of a professond fiduciary.
Securities should be kept in a safe deposit box, except when some other form of safekeepingis
warranted by specid circumstances. All property that isthe property of clients or third persons should
be kept separate from the lawyer's business and persond property and, if money, in 1 or more trust
accounts, unless requested otherwise in writing by the client. Separate trust accounts may be
warranted when adminigtering estate money or acting in Smilar fiduciary capacities.

Lawyers often receive funds from third parties from which the lawyer'sfee will be paid. If there
isrisk that the client may divert the funds without paying the fee, the lawyer is not required to remit the
portion from which the feeisto be paid. However, alawyer may not hold funds to coerce aclient into
accepting the lawyer's contention. The disputed portion of the funds should be kept in trust and the
lawyer should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed
portion of the funds shdl be promptly distributed.

Third parties, such asaclient's creditors, may have just clams againgt funds or other property in
alawyer'scustody. A lawyer may have aduty under gpplicable law to protect such third party clams
againgt wrongful interference by the client and, accordingly, may refuse to surrender the property to the
client. However, alawyer should not unilaterdly assume to arbitrate a disoute between the client and
the third party and where gppropriate the lawyer should consider the possibility of depositing the
property or fundsin dispute into the registry of the gpplicable court so that the matter may be
adjudicated.

The obligations of alawyer under this rule are independent of those arising from activity other
than rendering legd services. For example, alawyer who serves as an escrow agent is governed by the
gpplicable law rdlating to fiduciaries even though the lawyer does not render lega servicesin the
transaction.
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Subdivison (d) of thisrule requires each lawyer to be familiar with and comply with Rules
Regulating Trust Accounts as adopted by The Florida Bar.

Money or other property entrusted to a lawyer for a specific purpose, including advances for
costs and expenses, is held in trust and must be applied only to that purpose. Money and other
property of clients coming into the hands of alawyer are not subject to counterclaim or setoff for
attorney's fees, and arefusd to account for and ddliver over such property upon demand shdl be a
converson. Thisisnot to preclude the retention of money or other property upon which alawyer hasa
vaid lien for services or to preclude the payment of agreed fees from the proceeds of transactions or
collections.

RULE 4-1.16 DECLINING OR TERMINATING REPRESENTATION
(@ When Lawyer Must Decline or Terminate Representation. Except as sated in
subdivison (c), alawyer shall not represent a client or, where representation has commenced, shall
withdraw from the representation of aclient if:

(1) therepresentation will result in violation of the Rules of Professond Conduct or law;

(2) thelawyer's physica or mental condition materidly impairs the lawyer's ability to represent
the client; or

(3) thelawyer is discharged.

(b) When Withdrawal |s Allowed. Except as stated in subdivison (c), alawyer may withdraw
from representing aclient if withdrawa can be accomplished without materid adverse effect on the
interests of the dient, or if:

(1) theclient pergstsin acourse of action involving the lawyer's services that the lawyer
reasonably believesis crimina or fraudulent;

(2) the client has used the lawyer's services to perpetrate a crime or fraud;
(3) adient ingsts upon pursuing an objective that the lawyer considers repugnant or imprudent;

(4) thedient fals substantidly to fulfill an obligetion to the lawyer regarding the lavyer's services
and has been given reasonable warning that the lawyer will withdraw unless the obligation isfulfilled:;

(5) the representation will result in an unreasonable financia burden on the lawyer or has been
rendered unreasonably difficult by the client; or
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(6) other good cause for withdrawa exigs.

() Compliance With Order of Tribunal. When ordered to do so by atribund, alawyer shall
continue representation notwithstanding good cause for terminating the representation.

(d) Protection of Client'sInterest. Upon termination of representation, alawyer shdl take
steps to the extent reasonably practicable to protect a client'sinterest, such as giving reasonable notice
to the client, alowing time for employment of other counsdl, surrendering papers and property to which
the client is entitled, and refunding any advance payment of fee that has not been earned. The lawyer
may retain papers and other property relating to or belonging to the client to the extent permitted by
law.

Comment

A lawyer should not accept representation in a matter unless it can be performed competently,
promptly, without improper conflict of interest, and to completion.

Mandatory withdrawal

A lawyer ordinarily must decline or withdraw from representation if the client demands that the
lawyer engage in conduct that isillega or violates the Rules of Professona Conduct or law. The
lawyer is not obliged to decline or withdraw ssmply because the client suggests such a course of
conduct; a client may make such a suggestion in the hope that alawyer will not be congtrained by a
professona obligation.

When alawyer has been gppointed to represent a client, withdrawal ordinarily requires approval
of the gppointing authority. See aso rule 4-6.2. Difficulty may be encountered if withdrawad is based
on the client's demand that the lawyer engage in unprofessona conduct. The court may wish an
explanation for the withdrawd, while the lawyer may be bound to keep confidentia the facts that would
condtitute such an explanation. The lawyer's atement that professona considerations require
termination of the representation ordinarily should be accepted as sufficient.

Discharge

A client has aright to discharge alawyer at any time, with or without cause, subject to liability for
payment for the lawyer's services. Where future dispute about the withdrawa may be anticipated, it
may be advisable to prepare awritten

gatement reciting the circumstances.

Whether a client can discharge appointed counsel may depend on gpplicable law. A client
seeking to do so should be given afull explanation of the consequences. These consequences may
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include a decison by the gppointing authority that appointment of successor counsd is unjustified, thus
requiring the client to be saf-represented .

If the client is mentaly incompetent, the client may lack the legal capacity to discharge the lawyer,
and in any event the discharge may be serioudy adverse to the client'sinterests. The lawyer should
make specid effort to help the client consder the consequences and, in an extreme case, may initiate
proceedings for a conservatorship or Smilar protection of the client. Seerule 4-1.14.

Optional withdrawal

A lawyer may withdraw from representation in some circumstances. The lawyer has the option
to withdraw if it can be accomplished without materia adverse effect on the client's interedts.
Withdrawa is aso judtified if the client persstsin a course of action that the lawyer reasonably believes
iscrimind or fraudulent, for alawyer is not required to be associated with such conduct even if the
lawyer does not further it. Withdrawa is dso permitted if the lawyer's services were misused in the
past even if that would materidly prgjudice the dient. The lawyer dso may withdraw where the client
ingsts on arepugnant or imprudent objective,

A lawyer may withdraw if the dient refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the
objectives of the representation.

Assgting the client upon withdrawal

Evenif the lawyer has been unfairly discharged by the client, alavyer must take dl reasonable
steps to mitigate the consequences to the client. The lawyer may retain papers and other property as
security for afee only to the extent permitted by law.

Whether alawyer for an organization may under certain unusud circumstances have alegd
obligation to the organization after withdrawing or being discharged by the organization's highest
authority is beyond the scope of theserules.

Refunding advance payment of unearned fee

Upon termination of representation, alawyer should refund to the client any advance payment of
afeethat has not been earned. This does not preclude a lawyer from retaining any reasonable
nonrefundable fee that the client agreed would be deemed earned when the lawyer commenced the
client's representation. See adso rule 4-1.5.

RULE 4-1.17 SALE OF LAW PRACTICE
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A lawyer or alaw firm may sdll or purchase alaw practice provided that:

(a) Saleof Practiceasan Entirety. The practice is sold as an entirety to asingle purchaser,
which is another lawyer or law firm authorized to practice law in Horida

(b) Noticeto Clients. Written notice is served by certified mail, return receipt requested, upon
esch of the seler's clients of:

(1) the proposed sale;
(2) theclient'sright to retain other counsdl; and

(3) thefact that the client's consent to the subgtitution of counsd will be presumed if the client
does not object within 30 days after being served with notice.

(c) Court Approval Required. If arepresentation involves pending litigation, there shal be no
subdtitution of counsd or termination of representation unless authorized by the court. The seller may
disclose, in camera, to the court information relating to the representation only to the extent necessary
to obtain an order authorizing the substitution of counsdl or termination of representation.

(d) Client Objections. If aclient objects to the proposed substitution of counsd, the sdler shdl
comply with the requirements of rule 4-1.16(d).

() Consummation of Sale. A sdeof alaw practice shdl not be consummated until:

(1) with respect to clients of the seller who were served with written notice of the proposed e,
the 30-day period referred to in subdivision (b)(3) has expired or dl such clients have consented to the
subdtitution of counsd or termination of representation; and

(2) court orders have been entered authorizing substitution of counsd for al clients who could
not be served with written notice of the proposed sale and whose representations involve pending
litigation; provided, in the event the court fails to grant a subdtitution of counsd in amatter involving
pending litigation, that matter shall not be included in the sdle and the sde otherwise shdl be unaffected.
Further, the matters not involving pending litigation of any client who cannot be served with written
notice of the proposed sale shdl not be included in the sale and the sale otherwise shdl be unaffected.

(f) Existing Fee Contracts Controlling. The purchaser shal honor the fee agreements that
were entered into between the sdler and the sdller's clients. The fees charged clients shal not be
increased by reason of the sdle.

Comment
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The practice of law isaprofesson, not merdly abusiness. Clients are not commodities that can
be purchased and sold at will. In accordance with the requirements of this rule, when alawyer or an
entire firm sdlls the practice and another lawyer or firm takes over the representation, the sdling lawyer
or firm may obtain compensation for the reasonable vaue of the practice as may withdrawing partners
of law firms. Seerules4-5.4 and 4-5.6.

Single purchaser

The requirement that dl of the private practice be sold is satisfied if the seller in good faith makes
the entire practice available for sde to the purchaser. The fact that anumber of the sdller's clients
decide not to be represented by the purchaser but take their matters elsewhere, therefore, does not
resultin aviolation. Similarly, aviolation does not occur merely because a court declines to gpprove
the subgtitution of counsd in the cases of a number of clients who could not be served with written
notice of the proposed sale.

The rule requires that the practice be sold as an entirety to asingle purchaser. The prohibition
againg piecemed sde of a practice protects those clients whose metters are less lucrative and who
might find it difficult to secure other counsd if a sae could be limited to substantial fee-generating
matters. The purchaser isrequired to undertake al client matters in the practice, subject to client
consent or court authorization. If, however, the purchaser is unable to undertake al client matters
because of aconflict of interest in a gpecific matter respecting which the purchaser is not permitted by
rule 4-1.7 or another rule to represent the client, the requirement that there be a single purchaser is
nevertheless satisfied.

Client confidences, consent, and notice

Negotiations between sdller and prospective purchaser prior to disclosure of information relating
to a specific representation of an identifiable client do not violate the confidentidity provisons of rule 4-
1.6 any more than do preliminary discussions concerning the possible association of another lawyer or
mergers between firms, with respect to which client consent ordinarily is not required. Providing the
prospective purchaser access to client-specific information relating to the representation and to thefile,
however, requires client consent or court authorization. Seerule 4-1.6. Rule 4-1.17 providesthat the
sler mugt atempt to serve each client with written notice of the contemplated sde, including the
identity of the purchaser and the fact that the decision to consent to the subgtitution of counsdl or to
make other arrangements must be made within 30 days. If nothing is heard within that time from a
client who was served with written notice of the proposed sale, that client's consent to the substitution
of counsd ispresumed. However, with regard to clients whose matters involve pending litigation but
who could not be served with written notice of the proposed sde, authorization of the court is required
before the files and client-gpecific information relating to the representation of those clients may be
disclosed by the sdller to the purchaser and before counsd may be substituted.
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A lawyer or law firm sdlling a practice cannot be required to remain in practice just because some
clients cannot be served with written notice of the proposed sde. Because these clients cannot
themselves consent to the substitution of counsd or direct any other disposition of their representations
and files, with regard to clients whose matters involve pending litigation the rule requires an order from
the court authorizing the substitution (or withdrawa) of counsal. The court can be expected to
determine whether reasonable efforts to locate the client have been exhausted, and whether the absent
client's legitimate interests will be served by authorizing the substitution of counsdl so that the purchaser
may continue the representation. Preservation of client confidences requires that the petition for a court
order be consdered in camera. If, however, the court falls to grant substitution of counsd in a matter
involving pending litigetion, that matter shal not be included in the sdle and the sdle may be
consummated without inclusion of thet metter.

The rule provides that matters not involving pending litigation of clients who could not be served
with written notice may not be included inthe sdle. Thisis because the clients consent to disclosure of
confidentid information and to substitution of counsal cannot be obtained and because the dternative of
court authorization ordinarily is not available in matters not involving pending litigation. Although such
matters shal not be included in the sale, the sdle may be consummated without inclusion of those
matters.

If aclient objects to the proposed substitution of counsd, the rule treats the seller as attempting to
withdraw from representation of that client and, therefore, provides that the seller must comply with the
provisons of rule 4-1.16 concerning withdrawa from representation. Additiondly, the sdller must
comply with applicable requirements of law or rules of procedure.

All the dements of dient autonomy, including the client's absolute right to discharge alawyer and
transfer the representation to another, survive the sale of the practice.

Fee arrangements between client and pur chaser

The sdle may not be financed by increasesin fees charged the clients of the practice. Existing
agreements between the sdler and the client as to fees and the scope of the work must be honored by
the purchaser. This obligation of the purchaser is afactor that can be taken into account by seller and
purchaser when negotiating the sale price of the practice.

Other applicable ethical sandards

Lawyers participating in the sde of alaw practice are subject to the ethical standards applicable
to involving another lawyer in the representation of a client for al matters pending a the time of the sale.
Theseinclude, for example, the sdller's ethicad obligation to exercise competence in identifying a
purchaser qudified to assume the practice and the purchaser's obligation to undertake the
representation competently (see rule 4-1.1); the obligation to avoid disqudifying conflicts, and to secure
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client consent after consultation for those conflicts that can be agreed to (see rule 4-1.7); and the
obligation to protect information relating to the representation (see rules 4-1.6, 4-1.8(b), and 4-1.9(b)).
If the terms of the sdle involve the division between purchaser and sdller of fees from mattersthat arise
subsequent to the sdle, the fee-division provisons of rule 4-1.5 must be satisfied with respect to such
fees. These provisonswill not gpply to the divison of fees from matters pending at the time of sde.

If gpprovd of the subdtitution of the purchasing attorney for the selling attorney is required by the
rules of any tribuna in which a matter is pending, such approva must be obtained before the matter can
be included in the sale (see rule 4-1.16).

Applicability of thisrule

This rule gpplies, anong other Stuations, to the sale of alaw practice by representatives of a
lawyer who is deceased, disabled, or has disappeared. 1t is possible that a nonlawyer, who is not
subject to the Rules of Professona Conduct, might be involved in the sdle. When the practice of a
lawyer who is deceased, is disabled, or has disappeared is being sold, the notice required by
subdivison (b) of this rule must be given by someone who islegdly authorized to act on the sdlling
lawyer's behdf, such as a persona representative or aguardian. Thisis because the sde of apractice
and trander of representation involve legd rights of the affected clients.

Bona fide admisson to, withdrawd from, or retirement from alaw partnership or professond
association, retirement plans and smilar arrangements, and a sale of tangible assets of alaw practice,
do not congtitute a sale or purchase governed by thisrule.

4-2. COUNSELOR
RULE 4-2.1 ADVISER

In representing a dlient, alawyer shdl exercise independent professond judgment and render
candid advice. In rendering advice, alawyer may refer not only to law but to other considerations such
as mord, economic, socid, and politica factors that may be relevant to the client's Situation.

Comment
Scope of advice

A dlient isentitled to Straightforward advice expressing the lawyer's honest assessment. Legd
advice often involves unpleasant facts and dternatives that a client may be disinclined to confront. In
presenting advice, alawyer endeavors to sustain the client's morale and may put advice in as acceptable

aform as honesty permits. However, alawyer should not be deterred from giving candid advice by the
prospect that the advice will be unpaatable to the client.
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Advice couched in narrowly legd terms may be of little vaue to a client, especidly where
practica consderations, such as cost or effects on other people, are predominant. Purely technica
legd advice, therefore, can sometimes be inadequate. It is proper for alawyer to refer to relevant mora
and ethicd congderationsin giving advice. Although alawyer isnot amord adviser as such, mord and
ethicd consderationsimpinge upon most legd questions and may decisively influence how the law will
be applied.

A dient may expresdy or impliedly ask the lawyer for purely technica advice. When such a
request is made by aclient experienced in legd matters, the lawyer may accept it a face value. When
such arequest is made by aclient inexperienced in legd métters, however, the lawyer's respongbility as
advisar may include indicating that more may be involved than gtrictly legd congderaions.

Matters that go beyond drictly legd questions may aso bein the domain of another profession.
Family matters can involve problems within the professond competence of psychiatry, dinica
psychology, or socid work; busness matters can involve problems within the competence of the
accounting profession or of financia specidists. Where consultation with a professona in another fied
isitsdlf something a competent lawyer would recommend, the lawyer should make such a
recommendation. At the sametime, alawyer's advice at its best often conssts of recommending a
course of action in the face of conflicting recommendations of experts.

Offering advice

In generd, alawyer is not expected to give advice until asked by the client. However, when a
lawyer knows that a client proposes a course of action that is likely to result in substantial adverse lega
conseguences to the client, duty to the client under rule 4-1.4 may require that the lawyer act if the
client's course of action is related to the representation. A lawyer ordinarily has no duty to initiate
investigation of aclient's affairs or to give advice that the client has indicated is unwanted, but a lawyer
may initiate advice to a client when doing so gppearsto bein the client's interest.

RULE 4-2.2 INTERMEDIARY

(@ When Lawyer May Act asIntermediary. A lawyer may act asintermediary between
cientsif the lavyer:

(1) consults with each client concerning the implications of the common representation, including
the advantages and risks involved and the effect on the atorney-client privileges, and obtains each
client's consent to the common representation;

(2) reasonably believes that the matter can be resolved on terms compatible with the clients best

interests, that each client will be able to make adequatdly informed decisionsin the matter, and that
thereislittlerisk of materid prgjudice to the interests of any of the dientsiif the contemplated resolution
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is unsuccessful; and

(3) reasonably believes that the common representation can be undertaken impartialy and
without improper effect on other respongbilities the lawyer hasto any of the dlients.

(b) Lawyer asIntermediary; Consultation With Clients. While acting asintermediary, the
lawyer shdl consult with each client concerning the decisons to be made and the congderations
relevant in making them, so that each client can make adequately informed decisons.

(c) Withdrawal aslIntermediary; Effect. A lawyer shdl withdraw as intermediary if any of
the clients so request or if any of the conditions stated in subdivison (8) are no longer satisfied. Upon
withdrawd, the lawyer shdl not continue to represent any of the clientsin the matter that was the
subject of the intermediation.

Comment

A lawyer acts asintermediary under this rule when the lawyer represents 2 or more parties with
potentialy conflicting interests. A key factor in defining the relationship is whether the parties share
responsbility for the lawyer's fee, but the common representation may be inferred from other
circumgtances. Because confusion can arise asto the lawyer's role where each party is not separately
represented, it is important that the lawyer make clear the reationship.

The rule does not gpply to alawyer acting as arbitrator or mediator between or among parties
who are not clients of the lawyer, even where the lawyer has been gppointed with the concurrence of
the parties. In performing such arole the lawyer may be subject to applicable codes of ethics, such as
the Code of Ethicsfor Arbitration in Commercia Disputes prepared by ajoint committee of the
American Bar Association and the American Arbitration Association.

A lawyer acts asintermediary in seeking to establish or adjust arelationship between clients on
an amicable and mutudly advantageous basis, for example, in helping to organize abusinessin which 2
or more clients are entrepreneurs, working out the financia reorganization of an enterprise in which 2 or
more clients have an interest, arranging a property distribution in settlement of an etate, or mediating a
dispute between clients. The lawyer seeksto resolve potentialy conflicting interests by developing the
parties mutud interests. The aternative can be that each party may have to obtain separate
representation, with the possibility in some Stuations of incurring additiona cost, complication, or even
litigation. Given these and other rlevant factors, dl the clients may prefer that the lawyer act as
intermediary.

In consdering whether to act asintermediary between clients, alawyer should be mindful thet if

the intermediation fails the result can be additiona cost, embarrassment, and recrimination. In some
gtuaionstherisk of falureis 0 great that intermediation is plainly impossble. For example, alavyer
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cannot undertake common representation of clients between whom contentious litigation isimminent or
who contemplate contentious negotiations. More generdly, if the relationship between the parties has
dready assumed definite antagonism, the possibility that the clients interests can be adjusted by
intermediation ordinarily is not very good.

The appropriateness of intermediation can depend on itsform. Forms of intermediation range
from informd arbitration, where each client's case is presented by the respective client and the lawyer
decides the outcome, to mediation, to common representation where the clients interests are
subgtantialy though not entirely compatible. One form may be appropriate in circumstances where
another would not. Other relevant factors are whether the lawyer subsequently will represent both
parties on a continuing bas's and whether the Stuation involves cregting a reationship between the
parties or terminating one.

Confidentiality and privilege

A particularly important factor in determining the appropriateness of intermediation is the effect
on client-lawyer confidentidity and the attorney-client privilege. In acommon representation, the
lawyer is il required both to keep each client adequately informed and to maintain confidentiality of
information relating to the representation. See rules 4-1.4 and 4-1.6. Complying with both
requirements while acting as intermediary requires a ddicate balance. If the balance cannot be
maintained, the common representation isimproper. With regard to the attorney-client privilege, the
prevailing rule isthat as between commonly represented clients the privilege does not attach. Hence, it
must be assumed that if litigation eventuates between the clients, the privilege will not protect any such
communications, and the clients should be so advised.

Since the lawyer is required to be impartia between commonly represented clients,
intermediation is improper when that impartidity cannot be maintained. For example, alawyer who has
represented 1 of the clientsfor along period and in avariety of matters might have difficulty being
impartid between that client and one to whom the lawyer has only recently been introduced.

Conaultation

In acting asintermediary between clients, the lawyer isrequired to consult with the clients on the
implications of doing so and to proceed only upon consent based on such a consultation. The
consultation should make clear that the lawyer's role is not that of partisanship normaly expected in
other circumstances.

Subdivision (b) is an application of the principle expressed in rule 4-1.4. Wherethe lawyer is

intermediary, the clients ordinarily must assume greeter respongibility for decisions than when each client
is independently represented.
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Withdrawal

Common representation does not diminish the rights of each client in the client-lawyer
relationship. Each hastheright to loyd and diligent representation, the right to discharge the lawyer as
dated in rule 4-1.16, and the protection of rule 4-1.9 concerning obligations to aformer client.

RULE 4-23 EVALUATION FOR USE BY THIRD PERSONS

(@ When Lawyer May Undertake Evaluation. A lawyer may undertake an evaluation of a
matter affecting a client for the use of someone other than the dlient if:

(1) thelawyer reasonably believes that making the evauation is compatible with other aspects of
the lavyer's rdaionship with the dient; and

(2) theclient consents after consultation.

(b) Limitation on Scope of Evaluation. In reporting the evduation, the lawyer shal indicate
any materia limitations that were imposed on the scope of the inquiry or on the disclosure of
information.

(©) Maintaining Client Confidences. Except as disclosure is required in connection with a
report of an evauation, information relating to the evaluation is otherwise protected by rule 4-1.6.

Comment
Definition

An evauation may be performed at the client's direction but for the primary purpose of
edtablishing information for the benefit of third parties; for example, an opinion concerning the title of
property rendered at the behest of a vendor for the information of a prospective purchaser or a the
behest of aborrower for the information of a prospective lender. In some Stuations, the eva uation may
be required by a government agency; for example, an opinion concerning the legdlity of the securities
registered for sde under the securitieslaws. In other instances, the evauation may be required by a
third person, such as apurchaser of abusiness.

Lawyers for the government may be caled upon to give aforma opinion on the legdity of
contemplated government agency action. In making such an evauation, the government lawyer acts a
the behest of the government as the client but for the purpose of establishing the limits of the agency's
authorized activity. Such an opinion isto be distinguished from confidentia legd advice given agency
officads. The critica question is whether the opinion is to be made public.
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A legd evduation should be distinguished from an investigation of a person with whom the lawyer
does not have a dlient-lawyer relationship. For example, alawyer retained by a purchaser to andyze a
vendor's title to property does not have a client-lawyer reationship with the vendor. So dso, an
investigation into a person's affairs by a government lawyer, or by specid counsel employed by the
government, is not an evaludion asthat term isused in thisrule. The question is whether the lawyer is
retained by the person whose affairs are being examined. When the lawyer is retained by that person,
the generd rules concerning loydty to client and preservation of confidences gpply, which is not the
cae if the lawyer isretained by someone else. For this reason, it is essentid to identify the person by
whom the lawyer isretained. This should be made clear not only to the person under examination, but
aso to others to whom the results are to be made available.

Duty to third person

When the evauation is intended for the information or use of athird person, alegd duty to that
person may or may not arise. That legal question is beyond the scope of this rule. However, since such
an evauation involves a departure from the normd dient-lawyer rdaionship, careful analysis of the
gtuation isrequired. The lawyer must be satisfied as amatter of professond judgment that making the
evauation is compatible with other functions undertaken in behdf of the client. For example, if the
lawyer is acting as an advocate in defending the client againgt charges of fraud, it would normaly be
incompatible with that respongbility for the lawyer to perform an evauation for others concerning the
same or ardated transaction. Assuming no such impediment is gpparent, however, the lawyer should
advise the client of the implications of the evauation, particularly the lavyer's responsibilities to third
persons and the duty to disseminate the findings.

Accessto and disclosur e of information

The qudity of an evauation depends on the freedom and extent of the investigation upon which it
isbased. Ordinarily, alawyer should have whatever latitude of investigation seems necessary asa
meatter of professond judgment. Under some circumstances, however, the terms of the evauation may
be limited. For example, certain issues or sources may be categoricaly excluded or the scope of
search may be limited by time congtraints or the noncooperation of persons having relevant information.
Any such limitations that are materia to the evauation should be described in the report. If, after a
lawyer has commenced an evauation, the client refuses to comply with the terms upon which it was
understood the evauation was to have been made, the lawyer's obligations are determined by law,
having reference to the terms of the client's agreement and the surrounding circumstances.

Financial auditors requestsfor information
When a question concerning the legd Stuation of a client arises a the ingtance of the client's

financia auditor and the question is referred to the lawyer, the lawyer's response may be made in
accordance with procedures recognized in the legal profession. Such a procedure is set forth in the
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American Bar Association Statement of Policy Regarding Lawyers Responses to Auditors Requests
for Information, adopted in 1975.

4-3. ADVOCATE
RULE 4-3.1 MERITORIOUSCLAIMSAND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless
thereisabassfor doing so that is not frivolous, which includes a good faith argument for an extenson,
modification, or reversa of exiging law. A lawyer for the defendant in a crimina proceeding, or the
respondent in a proceeding that could result in incarceration, may nevertheless so defend the
proceeding as to require that every element of the case be established.

Comment

The advocate has a duty to use lega procedure for the fullest benefit of the client's cause, but aso
aduty not to abuse legd procedure. The law, both procedurd and substantive, establishes the limits
within which an advocate may proceed. However, the law is not aways clear and never is Static.
Accordingly, in determining the proper scope of advocacy, account must be taken of the law's
ambiguities and potentid for change.

Thefiling of an action or defense or smilar action taken for aclient is not frivolous merdy
because the facts have not first been fully substantiated or because the lawyer expects to develop vita
evidence only by discovery. Such action is not frivolous even though the lawyer believes that the
client's postion ultimately will not prevail. The action isfrivolous, however, if the client desresto have
the action taken primarily for the purpose of harassing or maicioudy injuring aperson or if the lawyer is
unable ether to make a good faith argument on the merits of the action taken or to support the action
taken by agood faith argument for an extension, modification, or reversa of exigting law.

RULE 4-3.2 EXPEDITING LITIGATION

A lawyer shdl make reasonable efforts to expedite litigation consstent with the interests of the
client.

Comment

Dilatory practices bring the adminigration of justice into disrepute. Delay should not be indulged
merely for the convenience of the advocates or for the purpose of frustrating an opposing party's
attempit to obtain rightful redress or repose. It isnot ajudtification that Smilar conduct is often tolerated
by the bench and bar. The question is whether a competent lawyer acting in good faith would regard
the course of action as having some substantia purpose other than ddlay. Redlizing financid or other
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benefit from otherwise improper delay in litigation is not a legitimate interest of the client.
RULE 4-3.3 CANDOR TOWARD THE TRIBUNAL
(a) False Evidence; Duty to Disclose. A lawyer shdl not knowingly:
(1) make afadse statement of materid fact or law to atribund;

(2) fal todisclose amaterid fact to atribuna when disclosure is necessary to avoid assisting a
crimind or fraudulent act by the dlient;

(3) fall to discloseto thetribuna legd authority in the controlling jurisdiction known to the lawyer
to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4) permit any witness, including a crimind defendant, to offer testimony or other evidence that
the lawyer knowsto befdse. A lawyer may not offer testimony that the lawyer knowsto befdsein
the form of anarrative unless so ordered by the tribuna. If alawyer has offered materia evidence and
thereafter comes to know of itsfasity, the lawyer shall take reasonable remedia measures.

(b) Extent of Lawyer'sDuties. The duties stated in subdivision (&) continue beyond the
conclusion of the proceeding and gpply even if compliance requires disclosure of information otherwise
protected by rule 4-1.6.

(c) Evidence Believed to Be False. A lawvyer may refuse to offer evidence that the lawyer
reasonably believesisfdse

(d) Ex Parte Proceedings. Inan ex parte proceeding alawyer shdl inform the tribuna of al
materid facts known to the lawyer that will enable the tribund to make an informed decision, whether
or not the facts are adverse.

Comment

The advocate's task is to present the client's case with persuasive force. Performance of that
duty while maintaining confidences of the client is qudified by the advocate's duty of candor to the
tribunal. However, an advocate does not vouch for the evidence submitted in a cause; the tribund is
responsible for ng its probetive vaue.

Representations by a lawyer

An advocate is responsible for pleadings and other documents prepared for litigation, but is
usudly not required to have persond knowledge of matters asserted therein, for litigation documents
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ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by
the lawyer. Compare rule 4-3.1. However, an assertion purporting to be on the lawyer's own
knowledge, asin an affidavit by the lawyer or in a statement in open court, may properly be made only
when the lawyer knows the assertion istrue or believesit to be true on the basis of areasonably diligent
inquiry. There are circumstances where fallure to make a disclosure is the equivaent of an affirmative
misrepresentation. The obligation prescribed in rule 4-1.2(d) not to counsel a client to commit or assist
the client in committing afraud gppliesin litigation. Regarding compliance with rule 4-1.2(d), seethe
comment to that rule. See also the comment to rule 4-8.4(b).

Mideading legal argument

Legd argument based on a knowingly fase representation of law congtitutes dishonesty toward
thetribunal. A lawyer isnot required to make a disinterested exposition of the law, but must recognize
the existence of pertinent legd authorities. Furthermore, as stated in subdivision (8)(3), an advocate has
aduty to disclose directly adverse authority in the controlling jurisdiction that has not been disclosed by
the opposing party. The underlying concept is that lega argument is a discusson seeking to determine
the lega premises properly applicable to the case.

False evidence

When evidence that alawyer knowsto be faseis provided by a person who is not the client, the
lawyer must refuse to offer it regardless of the client'swishes.

When fase evidence is offered by the client, however, a conflict may arise between the lavyer's
duty to keep the client's revelations confidentiad and the duty of candor to the court. Upon ascertaining
that materid evidence isfase, the lawyer should seek to persuade the client that the evidence should
not be offered or, if it has been offered, that its false character should immediately be disclosed. If the
persuasion is ineffective, the lawyer must take reasonable remedial measures.

Except in the defense of a criminaly accused, the rule generaly recognized isthat, if necessary to
rectify the Stuation, an advocate must disclose the existence of the client's deception to the court or to
the other party. Such a disclosure can result in grave consequences to the client, including not only a
sense of betrayd but dso loss of the case and perhaps a prosecution for perjury. But the dternativeis
that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process that the
adversary system is designed to implement. Seerule 4-1.2(d). Furthermore, unlessit is clearly
understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client
can amply rgect the lawyer's advice to reved the fase evidence and indst that the lawyer keep Silent.
Thus, the client could in effect coerce the lawyer into being a party to fraud on the court.

Perjury by a criminal defendant
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Whether an advocate for a crimindly accused has the same duty of disclosure has been intensdy
debated. Whileit is agreed that the lawvyer should seek to persuade the client to refrain from perjurious
testimony, there has been dispute concerning the lawyer's duty when that persuasion fals. If the
confrontation with the client occurs before trid, the lawyer ordinarily can withdraw. Withdrawa before
trid may not be possbleif trid isimminent, if the confrontation with the client does not take place until
thetrid itsdlf, or if no other counsd isavailable.

The mogt difficult Stuation, therefore, arisesin acrimind case where the accused ingsts on
testifying when the lawyer knows that the testimony is perjurious. The lawyer's effort to rectify the
gtuation can increase the likelihood of the client's being convicted as well as opening the possibility of a
prosecution for perjury. On the other hand, if the lawyer does not exercise control over the proof, the
lawyer participates, athough in amerely passive way, in deception of the court.

Although the offering of perjured testimony or false evidence is consdered a fraud on the tribund,
these gtuations are distinguishable from that of a client who, upon being arrested, providesfase
identification to alaw enforcement officer. The client's past act of lying to alaw enforcement officer
does not congtitute a fraud on the tribunal, and thus does not trigger the disclosure obligation under this
rule, because afdse statement to an arresting officer is unsworn and occurs prior to the inditution of a
court proceeding. If the client testifies, the lawyer must attempt to have the client respond to any
questions truthfully or by asserting an gpplicable privilege. Any fdse satements by the dlient in the
course of the court proceeding will trigger the duties under thisrule.

Remedial measures

If perjured testimony or false evidence has been offered, the advocate's proper course ordinarily
is to remondrate with the client confidentiadly. If that fails, the advocate should seek to withdraw if that
will remedy the Situation. Subject to the cavest expressed in the next section of this comment, if
withdrawa will not remedy the Situation or isimpossible and the advocate determines that disclosure is
the only measure that will avert afraud on the court, the advocate should make disclosure to the court.
It isfor the court then to determine what should be done--making a statement about the matter to the
trier of fact, ordering amidtria, or perhaps nothing. If the false testimony was that of the client, the
client may controvert the lawyer's verson of their communication when the lawyer disclosesthe
gtuation to the court. If thereis an issue whether the client has committed perjury, the lawyer cannot
represent the dient in resolution of the issue and amigtria may be unavoidable. An unscrupulous client
might in this way attempt to produce a series of mistrids and thus escape prosecution. However, a
second such encounter could be construed as a deliberate abuse of the right to counsel and as such a
waiver of theright to further representation.

Congtitutional requirements

The generd rule--that an advocate must disclose the existence of perjury with respect to a
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materid fact, even that of a client--gpplies to defense counsdl in crimind cases, aswdl asin other
indances. However, the definition of the lawvyer's ethicd duty in such a situation may be qudified by
congtitutional provisons for due process and the right to counsdl in criminal cases.

Refusing to offer proof believed to be false

Generdly spesking, alawyer has authority to refuse to offer testimony or other proof that the
lawyer believesis untrusworthy. Offering such proof may reflect adversdly on the lawyer's ability to
discriminate in the qudity of evidence and thusimpair the lawyer's effectiveness as an advocate. In
crimina cases, however, alawyer may, in some jurisdictions, be denied this authority by condtitutiona
requirements governing the right to counsdl.

A lawvyer may not asss the client or any witnessin offering fdse testimony or other fdse
evidence, nor may the lawyer permit the client or any other witness to testify fasdly in the narrative form
unless ordered to do so by thetribund. If alawyer knows that the client intends to commit perjury, the
lawyer'sfirg duty isto atempt to persuade the client to testify truthfully. If the client dill ingstson
committing perjury, the lawyer mugt threeten to disclose the client's intent to commit perjury to the
judge. If the threet of disclosure does not successfully persuade the client to testify truthfully, the lawyer
must disclose the fact that the client intends to lie to the tribund and, per 4-1.6, information sufficient to
prevent the commission of the crime of perjury.

The lawyer's duty not to assst witnesses, including the lawyer's own client, in offering false
evidence stems from the Rules of Professiona Conduct, Florida statutes, and casdlaw.

Rule 4-1.2(d) prohibits the lawyer from asssting a client in conduct that the lawyer knows or
reasonably should know is crimina or fraudulent.

Rule 4-3.4(b) prohibits alawyer from fabricating evidence or asssting awitness to testify falsdly.

Rule 4-8.4(a) prohibits the lawyer from violating the Rules of Professona Conduct or knowingly
assisting another to do so.

Rule 4-8.4(b) prohibits alawyer from committing a crimind act that reflects adversely on the
lawyer's honesty, trustworthiness, or fitness as alawyer.

Rule 4-8.4(c) prohibits alawyer from engaging in conduct involving dishonesty, fraud, deceit, or
misrepresentation.

Rule 4-8.4(d) prohibits alawyer from engaging in conduct that is prejudicid to the administration
of judtice.



Rule 4-1.6(b) requires alawyer to reved information to the extent the lawyer reasonably believes
necessary to prevent a client from committing acrime.

Thisrule, 4-3.3(8)(2), requires alawyer to reveadl a materia fact to the tribund when disclosure is
necessary to avoid asssting a crimind or fraudulent act by the client, and 4-3.3(8)(4) prohibits a lawyer
from offering false evidence and requires the lawyer to take reasonable remedia measures when false
material evidence has been offered.

Rule 4-1.16 prohibits alawyer from representing aclient if the representation will result ina
violation of the Rules of Professona Conduct or law and permits the lawyer to withdraw from
representation if the client perastsin a course of action that the lawyer reasonably believesis crimind or
fraudulent or repugnant or imprudent. Rule 4-1.16(c) recognizes that notwithstanding good cause for
terminating representation of aclient, alawyer is obliged to continue representation if so ordered by a
tribund.

To permit or asss aclient or other witnessto testify falsaly is prohibited by section 837.02,
Horida Statutes (1991), which makes perjury in an officid proceeding afeony, and by section
777.011, Horida Statutes (1991), which proscribes aiding, abetting, or counseling commission of a

fdony.

Florida casdaw prohibits lawyers from presenting fase testimony or evidence. Knealev.
Williams 30 So. 2d 284 (Fla. 1947), dtates that perpetration of afraud is outside the scope of the
professond duty of an attorney and no privilege attaches to communication between an attorney and a
client with respect to transactions congtituting the making of afase claim or the perpetration of afraud.
Dodd v. The Florida Bar, 118 So. 2d 17 (Fla. 1960), reminds us that "the courts are . . . dependent on
members of the bar to . . . present the true facts of each cause . . . to enable the judge or the jury to
[decide the facts] to which the law may be gpplied. When an attorney . . . dlowsfdsetestimony . . .
[the attorney] . . . makes it impossible for the scales[of justice] to balance” See The Fla Bar v. Agar,
394 So. 2d 405 (Fla. 1981), and The Fla. Bar v. Simons, 391 So. 2d 684 (Fla. 1980).

The United States Supreme Court in Nix v. Whiteside, 475 U.S. 157 (1986), answvered in the
negetive the congtitutiona issue of whether it isineffective assstance of counsd for an atorney to
threaten disclosure of aclient's (acrimind defendant's) intention to testify falsely.

Ex parte proceedings

Ordinarily, an advocate has the limited respongbility of presenting 1 side of the mattersthat a
tribunal should consider in reaching a decision; the conflicting position is expected to be presented by
the opposing party. However, in an ex parte proceeding, such as an application for atemporary
injunction, there is no balance of presentation by opposing advocates. The object of an ex parte
proceeding is neverthdess to yidd a substantidly just result. The judge has an affirmative responsbility
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to accord the absent party just consderation. The lawyer for the represented party has the correlative
duty to make disclosures of materid facts known to the lawyer and that the lawyer reasonably believes
are necessary to an informed decison.

RULE 4-34 FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shdl not:

(a) unlawfully obstruct another party's access to evidence or otherwise unlawfully ater, destroy,
or conced adocument or other materid that the lawyer knows or reasonably should know is relevant
to a pending or areasonably foreseeable proceeding; nor counsd or assst another person to do any
such act.

(b) fabricate evidence, counsel or assist awitness to testify fasdy, or offer an inducement to a
witness, except alawyer may pay awitness reasonable expensesincurred by the witness in attending or
testifying at proceedings, a reasonable, noncontingent fee for professond services of an expert witness,
and reasonable compensation to reimburse awitness for the loss of compensation incurred by reason of
preparing for, attending, or testifying at proceedings.

(¢) knowingly disobey an obligation under the rules of atribuna except for an open refusa based
on an assartion that no vaid obligation exids.

(d) in pretrid procedure, make a frivolous discovery request or intentiondly fail to comply with a
legally proper discovery request by an opposing party.

(e) intrid, dlude to any matter that the lawyer does not reasonably believeis rdevant or that will
not be supported by admissible evidence, assert persona knowledge of factsin issue except when
testifying as awitness, or state apersona opinion asto the justness of a cause, the credibility of a
witness, the culpability of acivil litigant, or the guilt or innocence of an accused.

(f) reguest aperson other than aclient to refrain from voluntarily giving relevant information to
another party unless.

(2) the person is ardative or an employee or other agent of a client, and

(2) it isreasonable to believe that the person's interests will not be adversdly affected by
refraning from giving such informetion.

(g) present, participate in presenting, or threaten to present crimina charges solely to obtain an
advantage in acivil matter.
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(h) present, participate in presenting, or threaten to present disciplinary charges under these rules
soldy to obtain an advantage in a civil matter.

Comment

The procedure of the adversary system contemplates that the evidencein acaseisto be
marshaled competitively by the contending parties. Fair competition in the adversary system is secured
by prohibitions againgt destruction or concealment of evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure, and the like.

Documents and other items of evidence are often essentia to establish aclaim or defense.
Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain
evidence through discovery or subpoenais an important procedurd right. The exercise of thet right can
be frudtrated if relevant materia is dtered, concedled, or destroyed. Applicable law in many
jurisdictions makes it an offense to destroy materia for the purpose of impairing its avalability ina
pending proceeding or one whose commencement can be foreseen. Falsifying evidenceisaso
generdly acrimind offense. Subdivison (a) gppliesto evidentiary materid generdly, including
computerized information.

With regard to subdivision (b), it is not improper to pay awitnesss expenses or to compensate
an expert witness on terms permitted by law. The common law rulein mogt jurisdictionsisthat it is
improper to pay an occurrence witness any fee for testifying and that it isimproper to pay an expert
witness a contingent fee.

Subdivison (f) permits alawyer to advise employees of aclient to refrain from giving informeation
to another party, for the employees may identify their interests with those of the client. See dso rule 4-
4.2.
RULE 4-35 IMPARTIALITY AND DECORUM OF THE TRIBUNAL

(@) Influencing Decison Maker. A lawyer shdl not seek to influence ajudge, juror,
prospective juror, or other decision maker except as permitted by law or the rules of court.

(b) Communication with Judge or Official. Inan adversary proceeding alawyer shdl not
communicate or cause another to communicate as to the merits of the cause with ajudge or an officid
before whom the proceeding is pending except:

(1) inthe course of the officid proceeding in the cause;

(2 inwriting if the lawyer promptly ddivers acopy of the writing to the opposing counsd or to
the adverse party if not represented by alawyer;
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(3) oraly upon notice to opposing counsd or to the adverse party if not represented by a
lawyer; or

(4) asotherwise authorized by law.
(c) Disruption of Tribunal. A lawyer shdl not engage in conduct intended to disrupt atribund.
(d) Communication With Jurors. A lawyer shdl not:

(1) beforethetrid of acasewith which the lawyer is connected, communicate or cause another
to communicate with anyone the lawyer knows to be amember of the venire from which the jury will be
selected;

(2) during thetrid of a case with which the lawyer is connected, communicate or cause another
to communicate with any member of the jury;

(3) during thetrid of a case with which the lawyer is not connected, communicate or cause
another to communicate with ajuror concerning the case;

(4) after dismissal of the jury in a case with which the lawyer is connected, initiate communication
with or cause ancther to initiate communication with any juror regarding the trid except to determine
whether the verdict may be subject to lega chdlenge; provided, alawyer may not interview jurors for
this purpose unless the lawyer has reason to believe that grounds for such chalenge may exist; and
provided further, before conducting any such interview the lawyer mugt file in the cause a notice of
intention to interview setting forth the name of the juror or jurorsto beinterviewed. A copy of the
notice must be ddivered to the tria judge and opposing counsdl areasonable time before such
interview. The provisons of thisrule do not prohibit alawyer from communicating with members of the
venire or jurorsin the course of officia proceedings or as authorized by court rule or written order of
the court.

Comment

Many forms of improper influence upon atribund are proscribed by crimind law. Othersare
specified in Horidas Code of Judicia Conduct, with which an advocate should be familiar. A lawyer is
required to avoid contributing to a violation of such provisons.

The advocate's function isto present evidence and argument so that the cause may be decided
according to law. Refraining from abusive or obstreperous conduct is a corollary of the advocate's
right to spesk on behdf of litigants. A lavyer may stand firm againgt abuse by ajudge but should avoid
reciprocation; the judge's default is no judtification for smilar derdliction by an advocate. An advocate
can present the cause, protect the record for subsequent review, and preserve professiona integrity by
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patient firmness no less effectively than by belligerence or thestrics.
RULE 4-3.6 TRIAL PUBLICITY

(@ Prgudicial Extrajudicial Statements Prohibited. A lawyer shdl not make an
extrgudicia statement that a reasonable person would expect to be disseminated by means of public
communication if the lawyer knows or reasonably should know that it will have a subgtantiad likelihood
of materidly prgjudicing an adjudicative proceeding due to its crestion of an imminent and substantia
detrimentd effect on that proceeding.

(b) Statementsof Third Parties. A lawyer shdl not counsel or assist another person to make
such astatement. Counsel shall exercise reasonable care to prevent investigators, employees, or other
persons asssting in or associated with a case from making extrgudicid satements that are prohibited
under thisrule.

Comment

It isdifficult to strike a baance between protecting the right to afair trid and safeguarding the
right of free expresson. Presarving theright to afarr trid necessarily entails some curtailment of the
information that may be disseminated about a party prior to trid, particularly where trid by jury is
involved. If there were no such limits, the result would be the practicd nullification of the protective
effect of the rules of forensic decorum and the exclusonary rules of evidence. On the other hand, there
arevitd socid interests served by the free dissemination of information about events having legd
conseguences and about legal proceedings themsalves. The public has aright to know about threats to
its safety and measures aimed a assuring its security. It so has alegitimate interest in the conduct of
judicid proceedings, particularly in matters of generd public concern. Furthermore, the subject matter
of legd proceedings is often of direct sgnificance in debate and ddiberation over questions of public

policy.
RULE 4-3.7 LAWYER ASWITNESS

(@) When Lawyer May Testify. A lawyer shdl not act as advocate a atrid in which the
lawyer islikely to be a necessary witness on behaf of the client except where:

(1) thetestimony relatesto an uncontested issue;

(2) thetestimony will relate solely to amatter of formality and there is no reason to bdlieve that
subgtantia evidence will be offered in oppostion to the tesimony;

(3) thetestimony relates to the nature and vaue of lega services rendered in the case; or
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(4) disgudification of the lawvyer would work subgtantia hardship on the client.

(b) Other Membersof Law Firm asWitnesses. A lawyer may act as advocate in atrid in
which another lawyer in the lawyer's firm islikely to be caled as a witness unless precluded from doing
so by rule4-1.7 or 4-1.9.

Comment

Combining the roles of advocate and witness can prejudice the opposing party and can involve a
conflict of interest between the lawyer and client.

The opposing party has proper objection where the combination of roles may prejudice that
party'srightsin thelitigation. A witnessis required to testify on the basis of persond knowledge, while
an advocate is expected to explain and comment on evidence given by others. 1t may not be clear
whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof.

Subdivison (8)(1) recognizesthet if the testimony will be uncontested, the ambiguitiesin the dua
role are purely theoretica. Subdivisons (8)(2) and (3) recognize that, where the testimony concerns
the extent and value of legd services rendered in the action in which the testimony is offered, permitting
the lawyers to testify avoids the need for a second tria with new counse to resolve that issue.
Moreover, in such a situation the judge has firsthand knowledge of the matter in issue; hence, thereis
less dependence on the adversary process to test the credibility of the testimony.

Apart from these 2 exceptions, subdivison (a)(4) recognizes that a balancing is required between
the interests of the client and those of the opposing party. Whether the opposing party islikely to suffer
prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's
testimony, and the probability that the lawyer's testimony will conflict with that of other withesses. Even
if thereisrisk of such prgudice, in determining whether the lawyer should be disqudified, due regard
must be given to the effect of disquaification on the lawyer's client. It isrelevant that one or both
parties could reasonably foresee that the lawyer would probably be awitness. The principle of imputed
disqudification stated in rule 4-1.10 has no gpplication to this aspect of the problem.

Whether the combination of roles involves an improper conflict of interest with respect to the
client isdetermined by rule 4-1.7 or 4-1.9. For example, if thereislikely to be substantial conflict
between the testimony of the client and that of the lawyer or amember of the lavyer'sfirm, the
representation isimproper. The problem can arise whether the lawyer is caled as awitness on behalf
of the client or is cdled by the opposing party. Determining whether such a conflict exigtsis primarily
the respongbility of the lawyer involved. See comment to rule 4-1.7. If alawyer who isamember of a
firm may not act as both advocate and witness by reason of conflict of interest, rule 4-1.10 disqudifies
the firm aso.
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RULE 4-3.8 SPECIAL RESPONSIBILITIESOF A PROSECUTOR
The prosecutor in acrimina case shdl:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause

(b) not seek to obtain from an unrepresented accused awaiver of important pre-trid rights such
asaright to aprdiminary hearing;

(c) maketimely disclosure to the defense of dl evidence or information known to the prosecutor
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and to the tribuna dl unprivileged mitigeating information known to the
prosecutor, except when the prosecutor is relieved of this respongbility by a protective order of the
tribund.

Comment

A prosecutor has the responshility of aminister of justice and not Smply that of an advocate.
This responshbility carrieswith it specific obligations such as making a reasonable effort to assure that
the accused has been advised of the right to and the procedure for obtaining counsel and has been
given areasonable opportunity to obtain counsel so that guilt is decided upon the basis of sufficient
evidence. Precisaly how far the prosecutor is required to go in this direction is a matter of debate.
Florida has adopted the American Bar Association Standards of Crimina Justice Relating to
Prosecution Function. Thisisthe product of prolonged and careful ddliberation by lawyers experienced
in crimina prosecution and defense and should be consulted for further guidance. See dso rule 4-
3.3(d) governing ex parte proceedings, anong which grand jury proceedings are included. Applicable
law may require other measures by the prosecutor and knowing disregard of these obligations or
systematic abuse of prosecutorid discretion could congtitute a violation of rule 4-8.4.

Subdivision (b) does not gpply to an accused appearing pro se with the gpprova of the tribund,
nor does it forbid the lawful questioning of a suspect who has knowingly waived the rights to counsd
and slence.

The exception in subdivision (€) recognizes that a prosecutor may seek an appropriate protective
order from the tribund if disclosure of information to the defense could result in substantiad harm to an
individud or to the public interest.

RULE 4-3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before alegidative or adminidrative tribund in a nonadjudicative
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proceeding shal disclose that the gppearance isin arepresentative capacity and shall conform to the
provisions of rules 4-3.3(a) through (c), 4-3.4(a) through (c), and 4-3.5(a), (c), and (d).

Comment

In representation before bodies such as legidatures, municipa councils, and executive and
adminigtrative agencies acting in arule-making or policy-making capacity, lawyers present facts,
formulate issues, and advance argument in the matters under consideration. The decision-making body,
like a court, should be adle to rely on the integrity of the submissonsmadetoit. A lawyer gppearing
before such a body should dedl with the tribuna honestly and in conformity with applicable rules of
procedure.

Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a
court. The requirements of this rule therefore may subject lawyers to regulations ingpplicable to
advocates who are not lawvyers. However, legidatures and adminigtrative agencies have aright to
expect lawyers to ded with them asthey ded with courts.

This rule does not gpply to representation of aclient in anegotiation or other bilatera transaction

with agovernmenta agency; representation in such atransaction is governed by rules 4-4.1 through 4-
4.4,
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4-4. TRANSACTIONSWITH PERSONS OTHER THAN CLIENTS
RULE 4-41 TRUTHFULNESSIN STATEMENTSTO OTHERS
In the course of representing aclient alawyer shdl not knowingly:
(@) make afase statement of materiad fact or law to athird person; or

(b) fail to disclose amaterid fact to a third person when disclosure is necessary to avoid asssting
acrimind or fraudulent act by aclient, unless disclosure is prohibited by rule 4-1.6.

Comment
Misrepresentation

A lawyer isrequired to be truthful when dedling with others on aclient's behdf, but generdly has
no affirmative duty to inform an opposing party of rdevant facts. A misrepresentation can occur if the
lawyer incorporates or affirms a statement of another person that the lawyer knowsisfase.
Misrepresentations can aso occur by falure to act.

Statements of fact

Thisrule refers to statements of fact. Whether a particular stiatement should be regarded as one
of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain
types of statements ordinarily are not taken as statements of materid fact. Estimates of price or vaue
placed on the subject of atransaction and a party's intentions as to an acceptable settlement of aclam
arein this category, and so is the existence of an undisclosed principa except where nondisclosure of
the principa would condtitute fraud.

Fraud by client
Subdivision (b) recognizes that substantive law may require alawyer to disclose certain
information to avoid being deemed to have assisted the client's crime or fraud. The requirement of
disclosure created by this subdivison is, however, subject to the obligations created by rule 4-1.6.
RULE 4-42 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL
In representing a client, alawyer shal not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer

has the consent of the other lawyer. Notwithstanding the foregoing, an attorney may, without such prior
consent, communicate with another's client in order to meet the requirements of any statute or contract
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requiring notice or service of process directly on an adverse party, in which event the communication
shall be drictly restricted to that required by statute or contract, and a copy shdl be provided to the
adverse party's atorney.

Comment

This rule does not prohibit communication with a party, or an employee or agent of a party,
concerning matters outside the representation. For example, the existence of a controversy between a
government agency and a private party, or between 2 organizations, does not prohibit alawyer for
ether from communicating with nonlawyer representatives of the other regarding a separate matter.
Also, partiesto a matter may communicate directly with each other and alawyer having independent
judtification for communicating with the other party is permitted to do so. Communications authorized
by law include, for example, theright of a party to a controversy with a government agency to spesk
with government officias about the matter.

In the case of an organization, this rule prohibits communications by alawyer for 1 party
concerning the matter in representation with persons having a managerid respongbility on behdf of the
organization and with any other person whose act or omisson in connection with that matter may be
imputed to the organization for purposes of civil or crimina liability or whose statement may condtitute
an admission on the part of the organization. If an agent or employee of the organization is represented
in the matter by the agent's or employee's own counsdl, the consent by that counsal to a communication
will be sufficient for purposes of thisrule. Compare rule 4-3.4(f). Thisrule aso covers any person,
whether or not a party to aforma proceeding, who is represented by counsal concerning the matter in
question.

RULE 4-4.3 DEALING WITH UNREPRESENTED PERSONS

In dealing on behdf of aclient with a person who is not represented by counsd, alawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know
that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shal make
reasonable efforts to correct the misunderstanding.

Comment

An unrepresented person, particularly one not experienced in dedling with lega matters, might
assume that alawyer isdisinterested in loydties or is a disnterested authority on the law even when the
lawyer represents aclient. During the course of alawyer's representation of a client, the lawyer should

not give advice to an unrepresented person other than the advice to obtain counsd.

RULE 4-4.4 RESPECT FOR RIGHTS OF THIRD PERSONS
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In representing a client, alawyer shal not use means that have no subgtantia purpose other than
to embarrass, delay, or burden athird person or knowingly use methods of obtaining evidence that
violate the legd rights of such a person.

Comment

Responghility to a client requires alawyer to subordinate the interests of others to those of the
client, but that responsbility does not imply that alawyer may disregard the rights of third persons. It is
impractica to catalogue al such rights, but they include legd restrictions on methods of obtaining
evidence from third persons.

4-5. LAW FIRMS AND ASSOCIATIONS
RULE 4-5.1 RESPONSIBILITIESOF A PARTNER OR SUPERVISORY LAWYER

(a) Duties Concerning Adherenceto Rules of Professional Conduct. A member of the
bar who is a partner, proprietor, shareholder, member of alimited liability company, officer, director, or
manager in an authorized business entity, as defined e sewhere in these rules, or who has supervisory
authority over another lawyer in the law department of an enterprise or government agency, shal make
reasonable efforts to ensure that the authorized business entity, enterprise, or government agency hasin
effect measures giving reasonable assurance that al lawyers therein conform to the Rules of
Professional Conduct.

(b) Supervisory Lawyer'sDuties. Any lawyer in an authorized business entity, enterprise, or
government agency having supervisory authority over another lavyer shal make reasonable efforts to
ensure that the other lawyer conforms to the Rules of Professona Conduct.

() Responsibility for Rules Violations. A lawyer shdl be responsble for another lawyer's
violation of the Rules of Professonal Conduct if:

(1) thelawyer orders the specific conduct or, with knowledge thereof, ratifies the conduct
involved, or

(2) thelawyer isapartner, proprietor, shareholder, member of alimited liability company,
officer, director, partner, or manager in an authorized business entity, as defined e sawhere in these
rules, or has supervisory authority over another lawyer in the law department of an enterprise or
government agency, and knows of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedid action.

Comment
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Subdivisons (a) and (b) refer to lawyers who have supervisory authority over the professona
work of afirm or legd department of a government agency. This includes members of a partnership,
proprietors, shareholders, members of alimited liability company, aswel as lawyers having supervisory
authority in the law department of an enterprise or government agency, and lawyers who have
intermediate managerid responshilitiesin an authorized business entity.

The measures required to fulfill the responghility prescribed in subdivisons (a) and (b) can
depend on the firm's sructure and the nature of its practice. Inasmal firm, informa supervision and
occasond admonition ordinarily might be sufficient. In alarge firm, or in practice Stuationsin which
intensdly difficult ethical problems frequently arise, more elaborate procedures may be necessary.
Some firms, for example, have a procedure whereby junior lawyers can make confidentia referrd of
ethica problems directly to a designated supervising lawyer or specid committee. Seerule 4-5.2.
Frms, whether large or smdl, may dso rely on continuing legd education in professona ethics. In any
event the ethical atmosphere of a firm can influence the conduct of al its members and alawyer having
authority over the work of another may not assume that the subordinate lawyer will inevitably conform
to therules.

Subdivison (c)(1) expresses agenerd principle of responsbility for acts of another. Seedso
rule 4-8.4(a).

Subdivison (c)(2) definesthe duty of alawyer having supervisory authority over performance of
specific lega work by another lawvyer. Whether alawyer has such supervisory authority in particular
circumstances isaquestion of fact. Partners, proprietors, shareholders, members of alimited ligbility
company, officers, directors, and managers have a least indirect responsbility for al work being done
by the firm, while a partner, shareholder, member of alimited liability company, officer, director, and
manager in charge of a particular matter ordinarily has authority over other firm lawyers engaged in the
matter. Appropriate remedid action would depend on the immediacy of the partner's, shareholder's,
member's (of alimited liability company), officer's, director's, or manager'sinvolvement and the
seriousness of the misconduct. The supervisor is required to intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a
supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, the supervisor as well as the subordinate has a duty to correct the resulting
misgpprehengon.

Professond misconduct by alawyer under supervison could reved aviolaion of subdivison (b)
on the part of the supervisory lawyer even though it does not entail a violation of subdivison (c)
because there was no direction, ratification, or knowledge of the violation.

Apart from thisrule and rule 4-8.4(a), alawyer does not have disciplinary liability for the conduct

of apartner, shareholder, member of alimited ligbility company, officer, director, manager, associate,
or subordinate. Whether alawyer may be lidble civilly or crimindly for another lawyer's conduct isa
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question of law beyond the scope of these rules.
RULE 4-5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER

(@) Rulesof Professonal Conduct Apply. A lawyer isbound by the Rules of Professond
Conduct notwithstanding that the lawyer acted at the direction of another person.

(b) Reiance on Supervisor's Opinion. A subordinate lawyer does not violate the Rules of
Professona Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable
resolution of an arguable question of professona duty.

Comment

Although alawyer is not relieved of respongibility for aviolation by the fact that the lawyer acted
at the direction of a supervisor, that fact may be relevant in determining whether alawyer had the
knowledge required to render conduct aviolation of therules. For example, if asubordinate filed a
frivolous pleading & the direction of a supervisor, the subordinate would not be guilty of a professona
violation unless the subordinate knew of the document's frivolous character.

When lawyers in a supervisor-subordinate relationship encounter a matter involving professiona
judgment asto ethica duty, the supervisor may assume repongbility for making the judgment.
Otherwise a consistent course of action or position could not be taken. If the question can reasonably
be answered only 1 way, the duty of both lawyersis clear and they are equdly respongble for fulfilling
it. However, if the question is reasonably arguable, someone has to decide upon the course of action.
That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly. For
example, if aquestion arises whether the interests of 2 clients conflict under rule 4-1.7, the supervisor's
reasonable resolution of the question should protect the subordinate professondly if the resolution is
subsequently challenged.

RULE 4-5.3 RESPONSIBILITIESREGARDING NONLAWYER ASSISTANTS
With respect to anonlawyer employed or retained by or associated with alawyer:
(@) apartnerinalaw firm shal make reasonable efforts to ensure thet the firm has in effect
measures giving reasonable assurance that the person's conduct is compatible with the professiona

obligations of the lawyer;

(b) alawyer having direct supervisory authority over the nonlawyer shal make reasonable efforts
to ensure that the person's conduct is compatible with the professona obligations of the lawyer; and

(c) alawyer shdl be respongble for conduct of such a person that would be aviolation of the
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Rules of Professond Conduct if engaged in by alawyer if:

(1) thelawyer orders or, with the knowledge of the specific conduct, ratifies the conduct
involved; or

(2) thelawyer isa partner in the law firm in which the person is employed, or has direct
supervisory authority over the person, and knows of the conduct at atime when its conseguences can
be avoided or mitigated but fails to take reasonable remedia action.

Comment

Lawyers generdly employ assstants in their practice, including secretaries, investigators, law
student interns, and paraprofessionas. Such assstants, whether employees or independent contractors,
act for the lawyer in rendition of the lawyer's professond services. A lawyer should give such
assgtants gppropriate ingtruction and supervison concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information reating to representation of the client,
and should be responsible for their work product. The measures employed in supervising nonlawvyers
should take account of the fact that they do not have legd training and are not subject to professiona
discipline.

RULE 4-5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER

(@) Sharing Feeswith Nonlawyers. A lawyer or law firm shal not share legd feeswith a
nonlawyer, except thet:

(1) an agreement by alawyer with the lawyer's firm, partner, or associate may provide for the
payment of money, over areasonable period of time after the lawyer's degth, to the lavyer's etate, or
to 1 or more specified persons,

(2) alawyer who undertakes to complete unfinished lega business of a deceased lawyer may
pay to the estate of the deceased lawyer that proportion of the tota compensation that fairly represents
the services rendered by the deceased lawyer;

(3) alawyer who purchases the practice of a deceased, disabled, or disappeared lavyer may, in
accordance with the provisions of rule 4-1.17, pay to the etate or other legdly authorized
representative of that lawyer the agreed upon purchase price; and

(4) bonuses may be paid to nonlawyer employees based on their extraordinary efforts on a
particular case or over a specified time period, provided that the payment is not based on the
generation of clients or business and is not calculated as a percentage of legd fees received by the
lawyer or law firm.
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(b) Qualified Penson Plans. A lawyer or law firm may include nonlawyer employeesin a
quaified pension, profit-sharing, or retirement plan, even though the lawyer's or law firm's contribution
to the plan is based in whole or in part on a profit-sharing arrangement.

(c) Partnership with Nonlawyer. A lawyer shdl not form a partnership with a nonlawyer if
any of the activities of the partnership consist of the practice of law.

(d) Exerciseof Independent Professional Judgment. A lawyer shal not permit a person
who recommends, employs, or pays the lawyer to render lega services for another to direct or regulate
the lawyer's professona judgment in rendering such legd services.

(e) Nonlawyer Ownership of Authorized Business Entity. A lawyer shal not practice with
or in the form of abusiness entity authorized to practice law for a profit if:

(1) anonlawyer owns any interest therein, except that afiduciary representative of the estate of a
lawyer may hold the stock or interest of the lawyer for areasonable time during administration; or

(2) anonlawyer hasthe right to direct or control the professond judgment of alawyer.
Comment

The provisons of this rule express traditiona limitations on sharing fees. These limitations are to
protect the lawyer's professiond independence of judgment. Where someone other than the client pays
the lawyer's fee or salary, or recommends employment of the lawyer, that arrangement does not modify
the lawyer's abligation to the client. As stated in subdivison (c), such arrangements should not interfere
with the lawyer's professona judgment.

The prohibition againgt sharing legd fees with nonlawyer employeesiis not intended to prohibit
profit-sharing arrangements that are part of a quaified penson, profit-sharing, or retirement plan.
Compensation plans, as opposed to retirement plans, may not be based on legal fees.

RULE 4-55 UNLICENSED PRACTICE OF LAW

A lawyer shdl not:

(@) practicelaw in ajurisdiction where doing so violates the regulation of the legd professonin
that jurisdiction; or

(b) asss aperson who isnot amember of the bar in the performance of activity that condtitutes
the unlicensed practice of law.

Comment

79



The definition of the practice of law is established by law and varies from one jurisdiction to
another. Whatever the definition, limiting the practice of law to members of the bar protects the public
againg rendition of legd services by unqualified persons. Subdivison (b) does not prohibit alawyer
from employing the services of paraprofessonas and delegating functions to them, so long asthe
lawyer supervises the delegated work and retains responsibility for their work. Seerule 4-5.3.
Likewise, it does not prohibit lawyers from providing professiond advice and indruction to nonlawyers
whose employment requires knowledge of law; for example, cdlams adjusters, employees of financia or
commercid ingitutions, socid workers, accountants, and persons employed in government agencies. In
addition, alawyer may counsel nonlawyers who wish to proceed pro se.

RULE 4-5.6 RESTRICTIONSON RIGHT TO PRACTICE
A lawyer shdl not participate in offering or making:

(a) apartnership or employment agreement that restricts the rights of alawyer to practice after
termination of the relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which aredtriction on the lawyer'sright to practice is part of the settlement of
acontroversy between private parties.

Comment

An agreement restricting the right of partners or associates to practice after leaving afirm not only
limitstheir professona autonomy, but dso limits the freedom of clients to choose alawyer. Subdivison
(a) prohibits such agreements except for restrictions incident to provisions concerning retirement
bendfits for service with the firm.

Subdivision (b) prohibits alawyer from agreeing not to represent other personsin connection
with settling acdam on bendf of adlient.

This rule does not apply to prohibit restrictions that may be included in the terms of the sdle of a
law practice in accordance with the provisons of rule 4-1.17.

Thisruleis not a per se prohibition against severance agreements between lawyers and law firms.
Severance agreements contai ning reasonable and fair compensation provisons designed to avoid
disputes requiring time-consuming quantum meruit analysis are not prohibited by thisrule. Severance
agreements, on the other hand, that contain punitive clauses, the effect of which are to restrict
competition or encroach upon a client'sinherent right to select counsel, are prohibited. The percentage
limitations found in rule 4-1.5(f)(4)(D) do not apply to fees divided pursuant to a severance agreemen.
No severance agreement shal contain a fee-gplitting arrangement that results in a fee prohibited by the
Rules Regulating The Horida Bar.
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4-6. PUBLIC SERVICE
RULE 4-6.1 PRO BONO PUBLIC SERVICE

(a) Professional Responsibility. Each member of The Florida Bar in good standing, as part of
that member's professiona responsibility, should (1) render pro bono lega servicesto the poor and (2)
participate, to the extent possible, in other pro bono service activities that directly relate to the legal
needs of the poor. This professona respongbility does not apply to members of the judiciary or their
daffs or to government lawyers who are prohibited from performing legd services by condtitutiond,
datutory, rule, or regulatory prohibitions. Neither does this professional respongbility gpply to those
members of the bar who are retired, inactive, or suspended, or who have been placed on the inactive
list for incapacity not related to discipline.

(b) Discharge of the Professional Responsibility to Provide Pro Bono Legal Serviceto
the Poor. The professona respongbility to provide pro bono lega services as established under this
rule is agpirationd rather than mandatory in nature. The failure to fulfill one's professond responsbility
under this rule will not subject alawyer to discipline. The professond responghbility to provide pro
bono legd service to the poor may be discharged by:

(1) annualy providing at least 20 hours of pro bono lega service to the poor; or
(2) making an annua contribution of & least $350 to alegd ad organization.

(c) Collective Discharge of the Professional Responsibility to Provide Pro Bono L egal
Serviceto the Poor. Each member of the bar should drive to individudly satisfy the member's
professond responghility to provide pro bono legd service to the poor. Collective satisfaction of this
professond respongbility is permitted by law firms only under a collective satisfaction plan that has
been filed previoudy with the circuit pro bono committee and only when providing pro bono legd
service to the poor:

(1) inamgor case or matter involving a substantid expenditure of time and resources, or
(2 through afull-time community or public service staff; or

(3) inany other manner that has been gpproved by the circuit pro bono committee in the circuit
in which the firm practices.

(d) Reporting Requirement. Each member of the bar shal annualy report whether the
member has satisfied the member's professiona respongbility to provide pro bono lega servicesto the
poor. Each member shdl report thisinformation through asmplified reporting form that is made a part
of the member's annud membership fees satement. The form will contain the following categories from
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which each member will be dlowed to choose in reporting whether the member has provided pro bono
legal servicesto the poor:

(1) 1 have persondly provided hours of pro bono lega services,

(2) 1 have provided pro bono legal services callectively by: (indicate type of case and manner in
which service was provided);

(3) | have contributed $ to: (indicate organization to which funds were provided);

(4) | have provided lega servicesto the poor in the following specid manner: (indicate manner
in which services were provided); or

(5) |1 have been unable to provide pro bono lega services to the poor this year; or

(6) 1 am deferred from the provision of pro bono legal services to the poor because | am:
(indicate whether lawyer is. a member of the judiciary or judicid staff; a government lawyer prohibited
by statute, rule, or regulation from providing services, retired, or inactive).

Thefalure to report thisinformation shal conditute a disciplinary offense under these rules.

(e) Credit Toward Professonal Responsibility in Future Years. In the event that more
than 20 hours of pro bono legd service to the poor are provided and reported in any 1 year, the hours
in excess of 20 hours may be carried forward and reported as such for up to 2 succeeding years for the
purpose of determining whether alawyer has fulfilled the professona respongbility to provide pro bono
legal service to the poor in those succeeding years.

(f) Out-of-State Membersof the Bar. Out-of-gate members of the bar may fulfill their
professond responshility in the satesin which they practice or resde.

Comment

Pro bono legal service to the poor is an integrd and particular part of alawyer's pro bono public
service responsbility. Asour society has become one in which rights and responsibilities are
increesingly defined in legdl terms, accessto lega services has become of critica importance. Thisis
true for dl people, be they rich, poor, or of moderate means. However, because the lega problems of
the poor often involve areas of basic need, their inability to obtain lega services can have dire
consequences. The vast unmet lega needs of the poor in Horida have been recognized by the
Supreme Court of Florida and by severa studies undertaken in Florida over the past two decades.
The Supreme Court of Florida has further recognized the necessity of finding a solution to the problem
of providing the poor greater accessto legd service and the unique role of lawyersin our adversaria
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system of representing and defending persons againg the actions and conduct of governmenta entities,
individuas, and nongovernmenta entities. Asan officer of the court, each member of The Florida Bar
in good standing has a professiona responsbility to provide pro bono lega service to the poor. Certain
lawyers, however, are prohibited from performing legd services by condtitutiond, statutory, rule, or
other regulatory prohibitions. Consequently, members of the judiciary and their Saffs, government
lawyers who are prohibited from performing lega services by conditutiond, Satutory, rule, or
regulatory prohibitions, members of the bar who are retired, inactive, or suspended, or who have been
placed on the inactive list for incapacity not related to discipline are deferred from participation in this

program.

In discharging the professona responghility to provide pro bono legd service to the poor, each
lawyer should furnish aminimum of twenty hours of pro bono legd service to the poor annualy or
contribute $350 to alegd ad organization. "Pro bono legd service' means legd service rendered
without charge or expectation of afeefor the lawyer at the time the service commences. Legd services
written off as bad debts do not qudify as pro bono service. Most pro bono service should involve civil
proceedings given that government must provide indigent representation in most crimind metters. Pro
bono legd service to the poor isto be provided not only to those persons whose household incomes
are below the federa poverty standard but aso to those persons frequently referred to as the "working
poor.” Lawyers providing pro bono legd service on their own need not undertake an investigation to
determine dlient digibility. Rather, a good faith determination by the lawyer of dient digibility is
aufficient. Pro bono lega service to the poor need not be provided only through lega servicesto
individuas; it can aso be provided through legd services to charitable, religious, or educationa
organizations whose overdl misson and activities are designed predominately to address the needs of
the poor. For example, lega service to organizations such as a church, civic, or community service
organizations relating to a project seeking to address the problems of the poor would qudify.

While the persond involvement of each lawyer in the provison of pro bono legd serviceto the
poor is generaly preferable, such persona involvement may not aways be possible or produce the
ultimate desired result, that is, a Sgnificant maximum increase in the quantity and qudlity of legd service
provided to the poor. The annua contribution aternative recognizes alawyer's professiona
responsibility to provide financia assstance to increase and improve the ddivery of legd serviceto the
poor when alawyer cannot or decides not to provide lega service to the poor through the contribution
of time. Also, thereis no prohibition againgt alawyer contributing a combination of hours and financia
support. Thelimited provison alowing for collective satisfaction of the 20-hour standard recognizes
the importance of encouraging law firms to undertake the pro bono legd representation of the poor in
subgtantial, complex matters requiring significant expenditures of law firm resources and time and codts,
such as class actions and post-conviction death pendty gpped cases, and through the establishment of
full-time community or public service gaffs. When alaw firm uses collective stisfaction, the total hours
of legd sarvices provided in such substantia, complex matters or through a full-time community or
public service gaff should be credited among the firm's lawyersin afair and reasonable manner as
determined by the firm.
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The reporting requirement is designed to provide asound basis for evauating the results achieved
by thisrule, reved the strengths and weaknesses of the pro bono plan, and to remind lawyers of their
professond respongbility under thisrule. The fourth dternative of the reporting requirements dlows
members to indicate that they have fulfilled their service in some manner not specificaly envisoned by
the plan.

The 20-hour standard for the provision of pro bono legd service to the poor isaminimum.
Additiona hours of service are to be encouraged. Many lawyers will, as they have before the adoption
of this rule, contribute many more hours than the minimum. To ensure that a lawyer receives credit for
the time required to handle a particularly involved matter, this rule provides that the lavyer may carry
forward, over the next 2 successive years, any time expended in excess of 20 hoursin any 1 year.

RULE 4-6.2 ACCEPTING APPOINTMENTS

A lawyer shdl not seek to avoid appointment by atribund to represent a person except for good
cause, such aswhen:

(@) representing the dlient islikely to result in violation of the Rules of Professond Conduct or of
the law,

(b) representing the dlient islikely to result in an unreasonable financid burden on the lawyer; or

(c) theclient or the causeis S0 repugnant to the lawyer asto be likely to impair the client-lawyer
relationship or the lawyer's ability to represent the client.

Comment

A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards
asrepugnant. The lawyer's freedom to sdect clientsis, however, qudified. All lawyershave a
responsbility to assist in providing pro bono public service as provided in these rules. Seerule 4-6.1.
In the course of fulfilling alawyer's obligation to provide lega services to the poor, alawyer should not
avoid or decline representation of aclient Smply because a client is unpopular or involved in unpopular
matters. Although these rules do not contemplate court gppointment as a primary means of achieving
pro bono service, alawyer may be subject to appointment by a court to serve unpopular clients or
persons unable to afford legd services.

For good cause alawyer may seek to decline an appointment to represent a person who cannot
afford to retain counsel or whose cause is unpopular. Good cause exigsif the lawyer could not handle
the matter competently, seerule 4-1.1, or if undertaking the representation would result in an improper
conflict of interest, for example, when the client or the cause is so repugnant to the lawyer asto be
likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. A lawyer
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may aso seek to decline an gppointment if acceptance would be unreasonably burdensome, for
example, when it would impose afinancia sacrifice so greet asto be unjudt.

An appointed lawyer has the same obligations to the client as retained counsd, including the
obligations of loydty and confidentidity, and is subject to the same limitations on the client-lavyer
relationship, such as the obligation to refrain from assgting the client in violation of the rules.

RULE 4-6.3 MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

A lawyer may serve as adirector, officer, or member of alegd services organization, gpart from
the law firm in which the lawyer practices, notwithstanding that the organization serves persons having
interests adverse to the client of the lawyer. The lawyer shal not knowingly participate in adecison or
action of the organization:

(a) if participating in the decision would be incompatible with the lavyer's obligations to aclient
under rule 4-1.7; or

(b) where the decison could have a materia adverse effect on the representation of a client of
the organization whose interests are adverse to aclient of the lawyer.

Comment

Lawyers should be encouraged to support and participate in legal service organizations. A
lawyer who is an officer or amember of such an organization does not thereby have a client-lawyer
relationship with persons served by the organization. However, there is potential conflict between the
interests of such persons and the interests of the lawyer's clients. If the possibility of such conflict
disqudified alawyer from serving on the board of alegd services organization, the profession's
involvement in such organizations would be severdly curtailed.

It may be necessary in appropriate cases to reassure a client of the organization that the
representation will not be affected by conflicting loyaties of amember of the board. Established,
written policies in this repect can enhance the credibility of such assurances.

RULE 4-6.4 LAW REFORM ACTIVITIESAFFECTING CLIENT INTERESTS

A lawyer may serve as adirector, officer, or member of an organization involved in reform of the
law or its adminigtration notwithstanding that the reform may affect the interests of aclient of the lawyer.
When the lawyer knows that the interests of a client may be materiadly affected by a decison in which
the lawyer participates, the lawyer shal disclose that fact but need not identify the client.

Comment
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Lawyersinvolved in organizations seeking law reform generdly do not have a client-lawyer
relationship with the organization. Otherwise, it might follow that alawyer could not be involved ina
bar association law reform program that might indirectly affect aclient. Seeaso rule4-1.2(b). For
example, alavyer specidizing in antitrugt litigetion might be regarded as disqudified from participating
in drafting revisons of rules governing that subject. In determining the nature and scope of participation
in such activities, alawyer should be mindful of obligations to clients under other rules, particularly rule
4-1.7. A lawyer isprofessonaly obligated to protect the integrity of the program by making an
gppropriate disclosure within the organization when the lawyer knows a private client might be
materidly affected.

RULE 4-6.5VOLUNTARY PRO BONO PLAN

(a) Purpose. The purpose of the voluntary pro bono attorney plan is to increase the availability
of legd serviceto the poor. The following operating plan has asits god the improvement of the
availability of legal services to the poor and the expansion of present pro bono legal service programs.
The following operating plan shal be implemented to accomplish this purpose and god.

(b) Standing Committee on Pro Bono Legal Service. The presdent-elect of The Forida
Bar shall appoint a standing committee on pro bono legd service to the poor.

(1) The standing committee shal be composed of:

(A) 5 members of the board of governors The Horida Bar, 1 of whom shall be the chair
or amember of the accessto the lega system committee of the board of governors,

(B) 5 past or current directors of The Forida Bar Foundation;

(©) 1trid judge and 1 appdlate judge;

(D) 2 representatives of civil legal assstance providers,

(E) 2 representatives from loca and statewide voluntary bar associations,
(F) 2 public members, 1 of whom shdl be a representative of the poor;

(G) the president or designee of the Board of Directors of Florida Lega Services, Inc.;

(H) 1 representative of the out-of-state practitioners divison of The Florida Bar.

(2) Responghilities of the Standing Committee. The standing committee shdll:
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(A) receive reports from circuit committees submitted on standardized forms devel oped
by the sanding committee;

(B) review and evduate circuit court pro bono plans,

(©) beginning in the first year in which individua atorney pro bono reports are due,
submit an annua report as to the activities and results of the pro bono plan to the board of governors of
The Horida Bar, The Florida Bar Foundation, and to the Supreme Court of FHorida;

(D) present to the board of governors of The Florida Bar and to the Supreme Court of
Florida any suggested changes or modifications to the pro bono rules.

(©) Circuit ProBono Committees. There shdl be 1 circuit pro bono committee in each of the
judicid circuits of Florida. In each judicid circuit the chief judge of the circuit, or the chief judge's
designee, shdl appoint and convenetheinitid circuit pro bono committee and the committee shal
gppoint its chair.

(1) Composition of Circuit Court Pro Bono Committee. Each circuit pro bono committee shdl
be composed of:

(A) the chief judge of the circuit or the chief judge's designee;

(B) tothe extent feasible, 1 or more representatives from each voluntary bar association,
including each federa bar association, recognized by The Florida Bar and 1 representative from each
pro bono and lega assstance provider in the circuit, which representatives shdl be nominated by the
association or provider; and

(©) a least 1 public member and at least 1 client-ligible member, which members shall
be nominated by the other members of the circuit pro bono committee.

Governance and terms of service shdl be determined by each circuit pro bono committee.
Replacement and succession members shdl be gppointed by the chief judge of the circuit or the chief
judge's designee, upon nomination by the association, the provider organization or the circuit pro bono
committee, as the case may be, as deemed appropriate or necessary to ensure an active circuit pro
bono committee in each circuit.

(2) Responghilities of Circuit Pro Bono Committee. The circuit pro bono committee shall:

(A) preparein written form acircuit pro bono plan after evaluating the needs of the
circuit and making a determination of present available pro bono services,

(B) implement the plan and monitor its results;
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(©) submit an annud report to The Florida Bar ganding committee;

(D) tothe extent possible, current legd assstance and pro bono programsin each circuit
shall be utilized to implement and operate circuit pro bono plans and provide the necessary
coordination and administrative support for the circuit pro bono committee;

(E) to encourage more lawyersto participate in pro bono activities, each circuit pro bono
plan should provide various support and educationa services for participating pro bono attorneys,
which, to the extent possible, should include:

(i) providing intake, screening, and referra of prospective clients,

(i) matching cases with individud attorney expertise, including the establishment of
specidized panels,

(iii) providing resources of litigation and out-of-pocket expenses for pro bono cases,

(iv) providing legd education and training for pro bono attorneys in specidized aress of
law useful in providing pro bono legd service;

(v) providing the availability of consultation with attorneys who have expertise in aress of
law with respect to which avolunteer lawyer is providing pro bono legd service;

(vi) providing mapractice insurance for volunteer pro bono lawyers with respect to their
pro bono legd service;

(vii) establishing procedures to ensure adequate monitoring and follow-up for assgned
cases and to measure client satisfaction; and

(viii) recognition of pro bono legd service by lawyers.

(d) Thefollowing are suggested pro bono service opportunities that should be included in each
creuit plan:

(1) representation of clients through case referrd;

(2) interviewing of progpective clients,

(3) participation in pro se clinics and other dinicsin which lawyers provide advice and counsd;
(4) acting as co-counsel on cases or matters with legal assistance providers and other pro bono

88



lavyers,
(5) providing consultation servicesto lega assistance providers for case reviews and evauations,
(6) paticipation in policy advocacy;

(7) providing training to the staff of legd assistance providers and other volunteer pro bono
attorneys,

(8) making presentations to groups of poor persons regarding their rights and obligations under
the law,

(9) providing legd research;
(10) providing guardian ad litem services,

(12) providing assstance in the formation and operation of legd entities for groups of poor
persons; and

(12) serving asamediator or arbitrator at no fee to the client-eligible party.
4-7. INFORMATION ABOUT LEGAL SERVICES
RULE 4-7.1 GENERAL

(@) Permissible Formsof Advertising. Subject to dl the requirements sat forth in this
subchapter 4-7, including the filing requirements of rule 4-7.7, alawyer may advertise services through
public media, including but not limited to: print media, such as atelephone directory, legd directory,
newspaper or other periodical; outdoor advertising, such as billboards and other signs; radio, televison,
and computer-accessed communications; recorded messages the public may access by diding a
telephone number; and written communication in accordance with rule 4-7.4.

(b) Advertisements Not Disseminated in Florida. These rules shal not apply to any
advertisement broadcast or disseminated in another jurisdiction in which the advertisng lawyer is
admitted if such advertisement complies with the rules governing lawyer advertisng in that jurisdiction
and is not intended for broadcast or dissemination within the state of Florida,

Comment

To ass the public in obtaining legd services, lawyers should be dlowed to make known their
services not only through reputation but aso through organized information campaigns in the form of
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advertisng. The public's need to know about lega services can be fulfilled in part through advertisng
that provides the public with useful, factua information about legd rights and needs and the avail ability
and terms of legd services from aparticular lawyer or law firm. This need is particularly acute in the
case of persons of moderate means who have not made extensive use of legal services. Nevertheless,
certain types of advertisng by lawyers create the risk of practices that are mideading or overreaching
and can create unwarranted expectations by persons untrained in the law. Such advertisng can dso
adversdly affect the public's confidence and trust in our judicid system.

In order to balance the public's need for useful information, the state's need to ensure a system by
which justice will be administered fairly and properly, aswell as the Sate's need to regulate and monitor
the advertisng practices of lawyers, and alawyer's right to advertise the availability of the lawyer's
services to the public, these rules permit public dissemination of information concerning alawyer's name
or firm name, address, and telephone number; the kinds of servicesthe lawyer will undertake; the basis
on which the lawyer's fees are determined, including prices for specific services and payment and credit
arangements, alawyer's foreign language ability; names of references and, with their consent, names of
clients regularly represented; and other factua information that might invite the attention of those seeking
legd assstance.

Regardless of medium, alawyer's advertisement should provide only useful, factud information
presented in a nonsensationd manner. Advertisements utilizing dogans or jingles, oversized eectricd
and neon signs, or sound trucks fail to meet these standards and diminish public confidence in the legd
sysem.

These rules do not prohibit communications authorized by law, such as notice to members of a
classin class action litigetion.

These rules gpply to advertisements and written communications directed a prospective clients
and concerning alawyer's or law firm's availability to provide lega services. These rules do not gpply
to communications between lawyers, including brochures used for recruitment purposes.

RULE 4-7.2 COMMUNICATIONS CONCERNING A LAWYER'SSERVICES

Thefollowing shdl apply to any communication conveying information about alawyer's or alaw
firm's services.

(@ Required Information.
(1) Name of Lawyer or Lawyer Referrd Service. All advertisements and written

communications pursuant to these rules shdl include the name of at least 1 lawyer or the lawyer referrd
service responsble for their content.
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(2) Location of Practice. All advertisements and written communications provided for under
these rules shdl disclose, by city or town, 1 or more bona fide office locations of the lawyer or lavyers
who will actudly perform the services advertised. If the office location is outsde a city or town, the
county in which the office islocated must be disclosed. A lawyer referra service shdl disclose the
geographic areain which the lawyer practices when areferrd ismade. For the purposes of thisrule, a
bona fide office is defined as aphysicad location maintained by the lawyer or law firm where the lavyer
or law firm reasonably expectsto furnish legd servicesin asubstantid way on aregular and continuing
bass. If an advertisement or written communication lists a telephone number in connection with a
Specified geographic area other than an area containing a bona fide office, gppropriate qualifying
language must gppear in the advertisement.

(b) Prohibited Statementsand Information.
(1) Statements About Lega Services. A lawyer shal not make or permit to be made afase,
mideading, deceptive, or unfair communication about the lawyer or the lavyer's services. A

communication violaes thisruleif it;

(A) containsamaterid misrepresentation of fact or law or omits afact necessary to make the
datement consdered as awhole not materidly mideading;

(B) contains any reference to past successes or results obtained or is otherwise likely to create
an unjustified expectation about results the lawyer can achieve except as dlowed in the rule regulating
information about a lawyer's services provided upon request;

(C) datesor impliesthat the lawyer can achieve results by meansthat violate the Rules of
Professiona Conduct or other law;

(D) comparesthe lawyer's services with other lawyers services, unless the comparison can be
factudly substantiated; or

(E) containsatesimonid.

(2) Mideading or Deceptive Factud Statements. Any factua statement contained in any
advertisement or written communication or any information furnished to a prospective client under this
rule shdl not:

(A) bedirectly or impliedly false or mideading;

(B) be potentidly false or mideading;

(C) fall to disclose materid information necessary to prevent the information supplied from being
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actudly or potentidly false or mideading;
(D) beunsubgtantiated in fact; or
(E) beunfair or deceptive.

(3) Desriptive Statements. A lawyer shdl not make statements describing or characterizing the
quality of the lawyer's services in advertisements and written communications; provided that this
provison shdl not apply to information furnished to a progpective client at that person's request or to
information supplied to exidting clients.

(4) Prohibited Visud and Verba Portrayas. Visua or verba descriptions, depictions, or
portrayas of persons, things, or events must be objectively relevant to the sdlection of an attorney and
shdl not be deceptive, mideading, or manipulative.

(5 Advertisng Aressof Practice. A lawyer or law firm shdl not advertise for legd employment
inan area of practice in which the advertiang lawyer or law firm does not currently practice law.

() General Regulations Gover ning Content of Advertisements.

(1) Useof llludrations. All illustrations used in advertisements shdl present information thet is
directly related and objectively rdevant to a viewer's possible need for legd services in a specific type
of matter. Suchillugtrations shdl be Hill pictures or drawings and shdl contain no features that are likely
to deceive, midead, or confuse the viewer.

(2) Fiddsof Practice. Every advertisement and written communication that indicates 1 or more
areas of law in which the lawyer or law firm practices shal conform to the requirements of subdivison
(©)(3) of thisrule.

(3) Communication of Fidds of Practice. A lawvyer may communicate the fact that the lawyer
does or does not practice in particular fidds of law. A lawyer shdl not state or imply that the lawyer is
aspecidist except that alawyer who complies with the Florida certification plan as set forth in chapter
6, Rules Regulating The FHorida Bar, or who is certified by an organization whose specidty certification
program has been accredited by the American Bar Association may inform the public and other
lawyers of the lawyer's certified areas of legd practice and may state in communications to the public
that the lawyer isa"specidid in (area of certification).”

(4) Disclosure of Liability For Expenses Other Than Fees. Every advertisement and written
communication that contains information about the lawyer's fee, including those that indicate no fee will
be charged in the absence of arecovery, shdl disclose whether the client will be ligble for any expenses
in addition to the fee.
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(5) Period for Which Advertised Fee Must be Honored. A lawyer who advertises a specific fee
or range of feesfor a particular service shal honor the advertised fee or range of feesfor at least 90
days unless the advertisement specifies a shorter period; provided that, for advertisementsin the yellow
pages of telephone directories or other media not published more frequently than annudly, the
advertised fee or range of fees shdl be honored for no less than 1 year following publication.

(6) Firm Name. A lawyer shdl not advertise services under a name that violates the provisons
of rule 4-7.10.

(7) Payment by Nonadvertisng Lawyer. No lawyer shal, directly or indirectly, pay dl or a part
of the cost of an advertisement by alawyer not in the same firm. Rule 4-1.5(f)(4)(D) (regarding the
divison of contingency fees) is not affected by this provison even though the lawvyer covered by rule 4-
1.5(f)(4)(D)(ii) advertises.

(8) Payment for Recommendations, Lawyer Referral Service Fees. A lawyer shdl not give
anything of value to a person for recommending the lawyer's services, except that alawyer may pay the
reasonable cost of advertising or written or recorded communication permitted by these rules, may pay
the usud charges of alawyer referrd service or other legal service organization, and may purchase a
law practice in accordance with rule 4-1.17.

(9) Language of Required Statements. Any words or Statements required by this subchapter to
gppear in an advertisement or direct mail communication must gopear in the same language in which the
advertisement gppears. If more than 1 language is used in an advertisement or direct mall
communication, any words or statements required by this subchapter must appear in each language
used in the advertisement or direct mail communicetion.

(10) Permissble Content of Advertissments. The following information in advertisements and
written communications shdl be presumed not to violate the provisons of subdivison (b)(1) of thisrule:

(A) subject to the requirements of this rule and rule 4-7.10, the name of the lawyer or law firm, a
ligting of lawyers associated with the firm, office locations and parking arrangements, disability
accommodeations, telephone numbers, Web site addresses, and e ectronic mail addresses, office and
telephone sarvice hours, and a designation such as "attorney™ or “law firm”;

(B) date of admission to The Florida Bar and any other bars, years of experience practicing law,
number of lawyersin the advertising law firm, and aligting of federa courts and jurisdictions other than
Horidawhere the lawyer islicensed to practice;

(C) technicd and professiond licenses granted by the state or other recognized licensing
authorities and educationa degrees received, including dates and ingtitutions;
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(D) foreign language ahility;

(E) fiddsof law in which the lawyer practices, including officid certification logos, subject to the
requirements of subdivisons (c)(2) and (c)(3) of thisrule;

(F) prepaid or group legd service plansin which the lawyer participates,
(G) acceptance of credit cards,

(H) feefor initid consultation and fee schedule, subject to the requirements of subdivisions (c)(4)
and (¢)(5) of thisrule;

() aligting of the name and geographic location of alawyer or law firm as a sponsor of a public
service announcement or charitable, civic, or community program or event;

(J) common sdutary language such as "best wishes', "good luck™, "happy holidays’, or "pleased
to announce"; and

(K) alawyer referral service may advertise its name, location, telephone number, the referrd fee
charged, its hours of operation, the process by which referrds are made, the areas of law in which
referrals are offered, the geographic areain which the lawyers practice to whom those responding to
the advertisement will be referred, and, if gpplicable, its nonprofit satus, its satus as alawyer referrd
service gpproved by The Horida Bar, and the logo of its sponsoring bar association.

Comment

Thisrule governs al communications about alawyer's services, including advertisng permitted by
this subchapter. Whatever means are used to make known alawyer's services, stiatements about them
musgt be truthful. This precludes any materid misrepresentation or mideading omisson, such aswherea
lawyer sates or implies certification or recognition as a specidist other than in accordance with thisrule,
where alawyer impliesthat any court, tribuna, or other public body or officid can be improperly
influenced, or where alawyer advertises a particular fee or a contingency fee without disclosing whether
the client will dso belidble for cogts. Another example of amideading omission is an advertisement for
alaw firm that satesthat dl the firm's lawyers are juris doctors but does not disclose that ajuris
doctorate is alaw degree rather than a medica degree of some sort and that virtualy any law firmin the
United States can make the same clam. Although this rule permits lawvyersto ligt the jurisdictions and
courts to which they are admitted, it dso would be mideading for alawyer who does not list other
jurisdictions or courts to Sate that the lawyer isamember of The HoridaBar. Standing by itsdlf, that
otherwise truthful statement impliesfasdy that the lawyer possesses a quaification not common to
virtudly dl lawyers practicing in Horida. The latter 2 examples of mideading omissonsdso are
examples of unfair advertisng.
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Prohibited infor mation

The prohibition in subdivison (b)(1)(B) of statements that may create "unjudtified expectations’
precludes advertisements about results obtained on behaf of a client, such as the amount of a damage
award or the lawyer's record in obtaining favorable verdicts, and advertisements containing client
endorsements or testimonias. Such information may create the unjustified expectation that smilar
results can be obtained for others without reference to the specific factual and legd circumstances.

The prohibition in subdivison (b)(1)(D) of comparisons that cannot be factudly substantiated
would preclude alawyer from representing that the lawyer or the lawyer's law firm is "the best,” "one of
the bet," or "one of the most experienced” in afidd of law.

The prohibition in subdivison (b)(1)(E) precludes endorsements or testimonias, whether from
clients or anyone else, because they are inherently mideading to a person untrained in the law. Potentid
clients are likely to infer from the tetimonid that the lawyer will reach Smilar resultsin future cases.
Because the lawyer cannot directly make this assertion, the lawyer is not permitted to indirectly make
that assertion through the use of testimonials.

Subdivison (b)(4) prohibits visud or verba descriptions, depictions, or portrayasin any
advertisement which create suspense, or contain exaggerations or gppedals to the emotions, cdl for lega
services, or create consumer problems through characterization and did ogue ending with the lawyer
solving the problem.  [llugtrations permitted under Zauderer v. Office of Disciplinary Counsel of the
Supreme Court of Ohio, 471 U.S. 626 (1985), are informationa and not mideading, and are therefore
permissible. Asan example, adrawing of afig, to suggest the lawyer's ability to achieve results, would
be barred. Examples of permissible illustrations would include a graphic rendering of the scales of
judtice to indicate that the advertising attorney practices law, a picture of the lawyer, or amap of the
office location.

Communication of fields of practice

Thisrule permits alawyer or law firm to indicate aress of practice in communications about the
lawyer's or law firm's services, such asin atelephone directory or other advertisng, provided the
advertisng lawyer or law firm actudly practices in those aress of law at the time the advertisement is
disseminated. If alawyer practices only in certain fields, or will not accept matters except in such fields,
the lawyer is permitted so to indicate. However, no lawyer who is not certified by The Forida Bar or
an organization having subgtantidly the same standards may be described to the public as a " specidist™

or as"gpecidizing.”
Paying othersto recommend a lawyer

A lawyer is dlowed to pay for advertisng permitted by this rule and for the purchase of alaw
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practice in accordance with the provisons of rule 4-1.17, but otherwise is not permitted to pay or
provide other tangible benefits to another person for procuring professona work. However, alega aid
agency or prepad lega services plan may pay to advertise legd services provided under its auspices.
Likewise, alawyer may participate in lawyer referral programs and pay the usua fees charged by such
programs, subject, however, to the limitationsimposed by rule 4-7.11. Subdivison (c)(8) does not
prohibit paying regular compensation to an assstant, such as a secretary or advertisng consultant, to
prepare communications permitted by thisrule.

RULE 4-7.3 ADVERTISEMENTSIN THE PUBLIC PRINT MEDIA

(a) Generally. Advertisements disseminated in the public print media are subject to the
requirements of rule 4-7.2.

(b) Disclosure Statement. Except as otherwise provided in this subdivison, dl advertisements
other than lawyer referra service advertisements shdl contain the following disclosure: "The hiring of a
lawyer is an important decision that should not be based soldly upon advertisements. Before you
decide, ask usto send you free written information about our quaifications and experience” Lawyer
referrd service advertisements shdl contain the following disclosure: "The hiring of alawyer isan
important decison. Before you decide to hire the lawyer to whom you are referred, ask that lawyer for
written information about that lawyer's qudifications and experience.” Outdoor advertisements may
contain, in lieu of the above disclosure, the following abbreviated verson: "Before choosing alawyer,
ask for written information about the lavyer's legd qudifications and experience.” Disclosure
gatements must gppear in type that is dearly legible and is no smdler than one-fourth of the sze of the
largest type otherwise gppearing in the advertisement. These disclosures, however, need not gppear in
advertisementsin the public print media that contain no illugtrations and no information other than that
listed in subdivision (c)(10) of rule 4-7.2, or written communications sent in compliance with rule 4-7.4.

Comment

The disclosure required by this rule is designed to encourage the informed selection of alawyer.
A prospective client is entitled to know the experience and qudifications of any lawyer seeking to
represent the progpective client. The required disclosure would be ineffective if it appeared in an
advertisement o briefly or minutely asto be overlooked or ignored. Thus the type Size to be used for
the disclosure is specified to ensure that the disclosure will be conspicuous.

RULE 4-74 DIRECT CONTACT WITH PROSPECTIVE CLIENTS
(a) Solicitation. Except asprovided in subdivison (b) of thisrule, alawyer shal not solicit
professond employment from a prospective client with whom the lawvyer has no family or prior

professond relaionship, in person or otherwise, when asgnificant motive for the lawyer's doing so is
the lawyer's pecuniary gain. A lawyer shal not permit employees or agents of the lawyer to solicit in
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the lawyer'sbehdf. A lawyer shdl not enter into an agreement for, charge, or collect afee for
professona employment obtained in violation of thisrule. The term "solicit” includes contact in person,
by telephone, telegraph, or facamile, or by other communication directed to a specific recipient and
includes (i) any written form of communication directed to a specific recipient and not meeting the
requirements of subdivison (b) of thisrule, and (ii) any eectronic maill communication directed to a
specific recipient and not meeting the requirements of subdivision (c) of rule 4-7.6.

(b) Written Communication.

(1) A lawyer shdl not send, or knowingly permit to be sent, on the lawyer's behdf or on behaf
of the lawyer's firm or partner, an associate, or any other lawyer afiliated with the lawyer or the
lawyer's firm, awritten communication directly or indirectly to a prospective client for the purpose of
obtaining professond employment if:

(A) thewritten communication concerns an action for persond injury or wrongful degth or
otherwise relates to an accident or disaster involving the person to whom the communicetion is
addressed or ardative of that person, unless the accident or disaster occurred more than 30 days prior
to the mailing of the communication;

(B) thewritten communication concerns a specific matter and the lawyer knows or reasonably
should know that the person to whom the communication is directed is represented by alawyer in the
matter;

(C) it has been made known to the lawyer that the person does not want to receive such
communications from the lawyer;

(D) the communication involves coercion, duress, fraud, overreaching, harassment, intimidation,
or undue influence;

(E) the communication contains afase, fraudulent, mideading, deceptive, or unfair satement or
clam or isimproper under subdivison (b)(1) of rule 4-7.2; or

(F) thelawyer knows or reasonably should know that the physical, emotional, or mental state of
the person makes it unlikely that the person would exercise reasonable judgment in employing alawyer.

(2) Written communications to prospective clients for the purpose of obtaining professond
employment are subject to the following requirements:

(A) Written communications to a prospective client are subject to the requirements of rule 4-7.2.

(B) Thefirgt page of such written communications shal be plainly marked "advertissment” in red
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ink, and the lower |eft corner of the face of the envelope containing a written communicetion likewise
shdl carry aprominent, red "advertisement” mark. If the written communication isin the form of a sdf-
mailing brochure or pamphlet, the "advertissment” mark in red ink shal gppear on the address pand of
the brochure or pamphlet and on the inside of the brochure or pamphlet. Brochures solicited by clients
or prospective clients need not contain the "advertisement” mark.

(©) A copy of each such written communication and a sample of the envelopesin which the
communications are enclosed shdl be filed with the sanding committee on advertisng ether prior to or
concurrently with the mailing of the communication to a prospective client, as provided in rule 4-7.7.
The lawyer dso shdl retain a copy of each written communication for 3 years. If identica written
communications are sent to 2 or more prospective dients, the lawyer may comply with this requirement
by filing 1 of the identical written communications and retaining for 3 years asingle copy together with a
list of the names and addresses of persons to whom the written communication was sent.

(D) Written communications mailed to prospective dients shdl be sent only by regular U.S. mall,
not by registered mail or other forms of restricted ddlivery.

(E) No reference shdl be made in the communication to the communication's having received
any kind of gpprova from The Forida Bar.

(F) Every written communication shal be accompanied by awritten statement detailing the
background, training and experience of the lawyer or law firm. This satement must include information
about the specific experience of the advertisng lawyer or law firm in the area or areas of law for which
professona employment is sought. Every written communication disseminated by alawyer referrd
sarvice shdl be accompanied by a written statement detailing the background, training, and experience
of each lawyer to whom the recipient may be referred.

(G) If acontract for representation is mailed with the written communication, the top of each
page of the contract shal be marked "SAMPLE" inred ink in atype Sze 1 Sze larger than the largest
type used in the contract and the words "DO NOT SIGN" shall appear on the client Sgnature line.

(H) Thefirgt sentence of any written communication prompted by a specific occurrence involving
or affecting the intended recipient of the communication or afamily member shdl be: "If you have
dready retained alawyer for this matter, please disregard this letter.”

(1) Written communications shall be on |etter-sized paper rather than legal-sized paper and shdll
not be made to resemble legal pleadings or other legal documents. This provision does not preclude
the mailing of brochures and pamphlets.

(J) If alawyer other than the lawyer whose name or signature gppears on the communication will
actudly handle the case or matter, or if the case or matter will be referred to another lawyer or law firm,
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any written communication concerning a specific matter shal include a satement so advising the client.

(K) Any written communication prompted by a specific occurrence involving or affecting the
intended recipient of the communication or afamily member shdl disclose how the lawyer obtained the
information prompting the communication. The disclosure required by thisrule shal be specific enough
to help the recipient understand the extent of the lawyer's knowledge regarding the recipient's particular
gtuation.

(L) A written communication seeking employment by a specific prospective client in a specific
matter shal not reved on the envelope, or on the outsde of a sdf-mailing brochure or pamphlet, the
nature of the client's legd problem.

Comment

There is apotentid for abuse inherent in direct solicitation by alawyer of prospective clients
known to need legd services. It subjects the person to the private importuning of atrained advocate, in
adirect interpersond encounter. A prospective dient often fees overwheimed by the stuation giving
rise to the need for lega services and may have an impaired capacity for reason, judgment, and
protective self-interest. Furthermore, the lawyer seeking the retainer is faced with a conflict semming
from the lawyer's own interest, which may color the advice and representation offered the vulnerable
prospect.

The dtudtion is therefore fraught with the possihility of undue influence, intimidation, and
overreaching. This potentid for abuse inherent in direct solicitation of prospective dlients judtifiesthe
30-day redtriction, particularly since lawyer advertisng permitted under these rules offers an dternative
means of communicating necessary information to those who may be in need of legd services.

Advertisng makesit possible for a prospective client to be informed about the need for legd
services, and about the qualifications of avalable lawyers and law firms, without subjecting the
prospective client to direct persond persuasion that may overwhelm the client's judgment.

The use of genera advertisng to tranamit information from lawyer to prospective client, rather
than direct private contact, will help to assure that the information flows cleanly aswell asfredly.
Advertisng isout in public view, thus subject to scrutiny by those who know the lawyer. Thisinforma
review isitsdf likely to help guard againg statements and dlams that might condtitute false or mideading
communications. Direct private communications from alawyer to a prospective client are not subject
to such third-party scrutiny and consequently are much more likely to approach (and perhaps cross) the
dividing line between accurate representations and those that are false and mideading.

Direct written communications seeking employment by specific prospective dlients generdly
present less potentid for abuse or overreaching than in-person solicitation and are therefore not
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prohibited for most types of lega matters, but are subject to reasonable restrictions, as set forth in this
rule, designed to minimize or preclude abuse and overreaching and to ensure lawyer accountability if
such should occur. Thisrule dlows targeted mail solicitation of potentid plaintiffs or clamantsin
persona injury and wrongful death causes of action or other causes of action that relate to an accident,
disagter, degth, or injury, but only if malled a least 30 days after theincident. Thisredtriction is
reasonably required by the sendtized sate of the potentid clients, who may be either injured or grieving
over theloss of afamily member, and the abuses that experience has shown exist in this type of
solicitation.

Letters of solicitation and their envelopes must be clearly marked "advertisement.” Thiswill avoid
the recipient's perceiving that there is a need to open the envelope because it isfrom alawyer or law
firm, only to find the recipient is being solicited for lega services. With the envelope and letter marked
"advertisement,” the recipient can choose to read the solicitation, or not to read it, without fear of lega
repercussions.

In addition, the lawyer or law firm should reved the source of information used to determine that
the recipient has a potentia legd problem. Disclosure of the information source will hep the recipient
to understand the extent of knowledge the lawyer or law firm has regarding the recipient's particular
gtuation and will avoid mideading the recipient into believing that the lawyer has particularized
knowledge about the recipient's matter if the lawyer does not.

This rule would not prohibit alawyer from contacting representatives of organizations or groups
that may be interested in establishing a group or prepaid legd plan for its members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement thet the lawyer or the lawyer's law firm iswilling to offer.
Thisform of communicetion is not directed to a specific prospective client known to need legd services
related to a particular metter. Rather, it isusualy addressed to an individud acting in afiduciary
capacity seeking a supplier of lega services for others who may, if they choose, become prospective
clients of the lawyer. Under these circumstances, the activity that the lawyer undertakesin
communicating with such representatives and the type of information trangmitted to the individua are
functionaly smilar to and serve the same purpose as advertising permitted under other rulesin this
subchapter.

RULE 4-7.5 ADVERTISEMENTSIN THE ELECTRONIC MEDIA
OTHER THAN COMPUTER-ACCESSED COMMUNICATIONS

(@) Generally. With the exception of computer-based advertisements (which are subject to the
specid requirements set forth in rule 4-7.6), al advertisements in the dectronic media, including but not
limited to televison and radio, are subject to the requirements of rule 4-7.2.

(b) Appearanceon Televison or Radio. Advertisements on the eectronic media such as
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televison and radio may contain, but are not necessarily limited to containing, some or al of the
information listed in rule 4-7.2(c)(10). Theinformation shal be articulated by a sngle human voice, or
on-screen text, with no background sound other than instrumental music. No persons voice or image,
other than that of alawyer who isamember of the firm whose services are advertised, may be used in
atelevison or radio advertisement. Visud images gppearing in ateevison advertisement shdl be
limited to the advertising lawyer in front of a background conssting of a single solid color, a set of law
books in an unadorned bookcase, or the lawyer's own office (with no other office personne shown). A
limited exception gppliesto lawyer referrd service advertisements permitted under rule 4-7.11, insofar
as anon-attorney spokesperson may speak or gppear on behdf of the participating attorneysin
televison or radio advertisements. If such a spokesperson is used, the spokesperson shdl provide a
spoken disclosure identifying herself or himself as a spokesperson and disclosing that she or heis not an
attorney. Teevison and radio advertisements by lawyer referrd services are otherwise subject to the
requirements of thisrule.

Comment

Tdevisonisnow one of the most powerful mediafor conveying information to the public; a
blanket prohibition againg television advertisng, therefore, would impede the flow of information about
legal services to many sectors of the public. However, the unique characteristics of electronic media,
including the pervasiveness of television and radio, the ease with which these media are abused, and the
passveness of the viewer or listener, make the dectronic media especidly subject to regulation in the
public interest. Therefore, greater restrictions on the manner of televison and radio advertisng are
judtified than might be gppropriate for advertisementsin the other media. To prevent abuses, including
potentid interferences with the fair and proper adminidiration of justice and the creetion of incorrect
public perceptions or assumptions about the manner in which our legd system works, and to promote
the public's confidence in the legd profession and this country's system of justice while not interfering
with the free flow of useful information to prospective users of legal services, it isnecessary dso to
redtrict the techniques used in televison and radio advertising.

Thisrule is designed to ensure that the advertising is not mideading and does not cregte
unreasonable or unredistic expectations about the results the lawyer may be able to obtain in any
particular case, and to encourage the provison of useful information to the public about the availability
and terms of legd services. Thus, the rule dlows lawyer advertissments in which alawvyer who isa
member of the advertising firm persondly appears to speek regarding the legd services the lawyer or
law firm is available to perform, the fees to be charged for such services, and the background and
experience of the lawyer or law firm. A firm partner or shareholder, of course, isa"member” of alaw
firm within theintent of therule; likewise, alawyer who isalaw firm associate as defined in The
Florida Bar v. Fetterman, 439 So.2d 835 (Fla. 1983) isafirm "member.” Whether other lawyers
are"members' of afirm for purposes of thisrule must be evduated in light of criteriathat include
whether the lawyer's practice is physcaly located at the firm and whether the lawyer practices solely
through the firm. There should be a presumption that lawyers other than partners, shareholders, or
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associaes are not "members' of alaw firm for purposes of thisrule.
RULE 4-7.6 COMPUTER-ACCESSED COMMUNICATIONS

(@) Definition. For purposes of this subchapter, "computer-accessed communications' are
defined as information regarding alawyer's or law firm's services that is read, viewed, or heard directly
through the use of a computer. Computer-accessed communications include, but are not limited to,
Internet presences such as home pages or World Wide Web sites, unsolicited eectronic mall
communications, and information concerning alawyer's or law firm's services that gppears on World
Wide Web search engine screens and elsewhere.

(b) Internet Presence. All World Wide Web stes and home pages accessed via the Internet
that are controlled or sponsored by alawyer or law firm and that contain information concerning the
lawyer'sor law firm's services:

(1) shdl disclosedl jurisdictionsin which the lawyer or members of the law firm are licensed to
practice law;

(2) shdl disclose 1 or more bonafide office locations of the lawyer or law firm, in accordance
with subdivison (8)(2) of rule 4-7.2; and

(3) are considered to be information provided upon request and, therefore, are otherwise
governed by the requirements of rule 4-7.9.

(c) Electronic Mail Communications. A lawyer shal not send, or knowingly permit to be
sent, on the lawyer's behdf or on behdf of the lawyer's firm or partner, an associate, or any other
lawyer effiliated with the lawyer or the lawyer's firm, an unsolicited eectronic mall communication
directly or indirectly to a prospective client for the purpose of obtaining professona employment unless:

(1) the requirements of subdivisions (b)(1), (b)(2)(A), (b)(2)(E), (b)(2)(G), (b)(2)(H), (b)(2)(J),
and (b)(2)(K) of rule 4-7.4 are met;

(2) the communication discloses 1 or more bona fide office locations of the lawyer or lawyers
who will actualy perform the services advertised, in accordance with subdivision (a)(2) of rule 4-7.2;
and

(3) the subject line of the communication states "legd advertisement.”

(d) Advertisements. All computer-accessed communications concerning alawyer's or law

firm's services, other than those subject to subdivisions (b) and (c) of thisrule, are subject to the
requirements of rule 4-7.2.
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Comment

Advances in telecommunications and computer technology alow lawyers to communicate with
other lawyers, clients, prospective clients, and others in increasingly quicker and more efficient ways.
Regardless of the particular technology used, however, alawyer's communications with prospective
clients for the purpose of obtaining professional employment must meet standards designed to protect
the public from fase, deceptive, mideading, or confusing messages about lawyers or the legd system
and to encourage the free flow of useful legd-related information to the public.

The specific regulations that govern computer-accessed communications differ according to the
particular variety of communication employed. For example, alawyer's Internet web Steis accessed
by the viewer upon the viewer'sinitiative and, accordingly, the standards governing such
communications correspond to the rules gpplicable to information provided to a prospective client at
the prospective client's request.

In contrast, unsolicited e ectronic mail messages from lawyers to prospective clients are
functionaly comparable to direct mail communications and thus are governed by smilar rules.
Additiondly, communications advertisng or promoting a lawyer's services that are posted on search
engine screens or dsawhere by the lawyer, or at the lawyer's behest, with the hope that they will be
seen by prospective clients are smply aform of lawyer advertising and are treated as such by the rules.

Thisruleis not triggered merely because someone other than the lawyer gratuitoudy links to, or
comments on, alawyer's Internet web Ste.

RULE 4-7.7 EVALUATION OF ADVERTISEMENTS

(@ Filing and Advisory Opinion. Subject to the exemptions stated in rule 4-7.8, any lawyer
who advertises services through any public media or through written communications sent in compliance
with rule 4-7.4 shdl file acopy of each such advertisement with the slanding committee on advertisng
for evauation of compliance with these rules. The copy shdl befiled either prior to or concurrently
with the lawyer's firgt dissemination of the advertisement or written communication and shdl be
accompanied by the information and fee specified in subdivison (b) of thisrule. A lawyer may obtain
an advisory opinion concerning the compliance of a contemplated advertisement or written
communication in advance of disseminating the advertisement or communication by submitting the
materia and fee specified in subdivison (b) of thisrule to the standing committee on advertisng at least
15 days prior to such dissemination. If the committee finds that the advertisement complies with these
rules, the lawyer's voluntary submission shdl be deemed to satisfy the filing requirement set forth in this
rule.

(b) Contentsof Filing. A filing with the committee as required or permitted by subdivision (a)
shdl consd of:
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(1) acopy of the advertissment or communication in the form or formsin whichitisto be
disseminated (e.g., videotapes, audiotapes, print media, photographs of outdoor advertising);

(2) atranscript, if the advertisement or communication is on videotape or audiotape;

(3) asample envelope in which the written communication will be enclosed, if the communication
isto be mailed,

(4) agaement ligting adl mediain which the advertisement or communication will gppear, the
anticipated frequency of use of the advertisement or communication in each medium in which it will
gppear, and the anticipated time period during which the advertisement or communication will be used;
ad

(5) afeepadto The HoridaBar, in an amount of $100 for submissonstimely filed as provided
in subdivision (a), or $250 for submissions not timely filed. Thisfee shal be usad to offset the cost of
evauation and review of advertisements submitted under these rules and the cost of enforcing these
rules.

(c) Evaluation of Advertisements. The committee shdl evauate dl advertisements and
written communications filed with it pursuant to this rule for compliance with the applicable rules set
forth in this subchapter 4-7. The committee shdl complete its evauation within 15 days of receipt of a
filing unless the committee determines that there is reasonable doubt that the advertisement or written
communication isin compliance with the rules and that further examination is warranted but cannot be
completed within the 15-day period, and so advises the filer within the 15-day period. Inthe latter
event, the committee shal complete its review as promptly as the circumstances reasonably alow. If
the committee does not send any communication to the filer within 15 days, the advertisement will be
deemed approved.

(d) Subgantiating Information. If requested to do so by the committee, the filing lawyer shall
submit information to substantiate representations made or implied in that lawyer's advertisement or
written communication.

(e) Notice of Noncompliance; Effect of Continued Use of Advertisement. When the
committee determines that an advertisement or written communication is not in compliance with the
goplicable rules, the committee shall advise the lawyer that dissemination or continued dissemination of
the advertisement or written communication may result in professond discipline.

(f) Committee Determination Not Binding; Evidence. A finding by the committee of either

compliance or noncompliance shdl not be binding in a grievance proceeding, but may be offered as
evidence.
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(g) Change of Circumstances; Refiling Requirement. If achange of circumstances
occurring subsequent to the committee's evauation of an advertisement or written communication raises
asubstantid posshility that the advertisement or communication has become fdse or mideading asa
result of the change in circumstances, the lawyer shal promptly refile the advertissment or a modified
advertisement with the committee dong with an explanation of the change in circumstances and an
additional fee sat by the board of governors but not exceeding $100.

(h) Maintaining Copies of Advertisements. A copy or recording of an advertisement or
written or recorded communication shal be submitted to the standing committee on advertisng in
accordance with the requirements of rule 4-7.7, and the lawyer shal retain a copy or recording for 3
years after itslast dissemination aong with arecord of when and whereit was used.

Comment

Thisrule has adud purpose: to enhance the court's and the bar's ability to monitor advertisng
practices for the protection of the public and to assst members of the bar to conform their
advertissments to the requirements of theserules. Thisrule gives lawyers the option of submitting their
advertisements to the committee for review prior to first use or submitting their advertisements at the
time of firg use. In either event, the committee will advise the filing lawyer in writing whether the
advertisement appears to comply with the rules. The committegs opinion will be advisory only, but
may be considered as evidence of agood fath effort to comply with theserules. A lawyer who wishes
to be able to rely on the committee's opinion as demondtrating the lawyer's good faith effort to comply
with these rules has the respongibility of supplying the committee with al information materid to a
determination of whether an advertisement isfase or mideading.

RULE 4-7.8 EXEMPTIONS FROM THE FILING AND REVIEW REQUIREMENT
The following are exempt from the filing requirements of rule 4-7.7:

(@) Any advertisement in any of the public media, including the yelow pages of telephone
directories, that contains no illugtrations and no information other than that set forth in subdivison
(©)(10) of rule 4-7.2. Thisexemption extends to televison advertisements only if the visud display
featured in such advertissmentsis limited to the words spoken by the announcer.

(b) A brief announcement in any of the public mediathat identifies alawyer or law firmasa
contributor to a specified charity or as a ponsor of a public service announcement or a specified
charitable, community, or public interest program, activity, or event, provided that the announcement
contains no information about the lawyer or law firm other than name, the city where the law offices are
located, and the fact of the sponsorship or contribution. In determining whether an announcement isa
public service announcement for purposes of this rule and subdivision (c)(10)(1) of rule 4-7.2, the
following are criteriathat may be consdered:
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(1) whether the content of the announcement appears to serve the particular interests of the
lawyer or law firm as much as or more than the interests of the public;

(2) whether the announcement contains information concerning the lawyer's or law firm's area of
practice, lega background, or experience;

(3) whether the announcement contains the address or telephone number of the lawyer or law
firm;

(4) whether the announcement concerns alegd subject;

(5 whether the announcement contains lega advice; and

(6) whether the lawyer or law firm paid to have the announcement published.

(c) Aligingor entry inalaw list or bar publication.

(d) A communication mailed only to existing clients, former dlients, or other lavyers.

(e) Any written communications requested by a prospective client.

(f) Professional announcement cards stating new or changed associations, new offices, and
amilar changesrelating to alawyer or law firm, and that are mailed only to other lawyers, relatives,
close persond friends, and exigting or former clients.

(g) Computer-accessed communications as described in subdivision (b) of rule 4-7.6.

Comment

In The Florida Bar v. Doe, 634 So.2d 160 (Fla. 1994), the court recognized the need for
specific guiddines to ad lawyers and the bar in determining whether a particular announcement in the
public mediais a public service announcement as contemplated in this rule and rule 4-7.2. Subdivisons
(b)(2)-(6) of this rule respond to the court's concern by setting forth criteria that, while not intended to
be exclusive, provide the needed guidance. With the exception of subdivison (b)(3), these criteriaare

based on factors considered by the court in Doe.

RULE 4-7.9 INFORMATION ABOUT A LAWYER'S
SERVICES PROVIDED UPON REQUEST

(@) Generally. Information provided about alawyer's or law firm's services upon request shall
comply with the requirements of rule 4-7.2 unless otherwise provided in this subchapter.
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(b) Request for Information by Potential Client. Whenever a potentid client shal request
information regarding alawyer or law firm for the purpose of making a decison regarding employment
of the lawyer or law firm:

(1) Thelawyer or law firm shdl promptly furnish (by mail if requested) the written (including
computer-accessed) information described in subdivision (c) of thisrule.

(2 Thelawyer or law firm may furnish such additiond factud information regarding the lawyer or
law firm deemed valuable to assst the client.

(3) If itisbeieved that the client isin need of servicesthat will require that the client read and
sgn acopy of the " Statement of Client's Rights' as required by these rules, then a copy of such
gatement shdl be furnished contemporaneoudy with the above informeation.

(4) If theinformation furnished to the client includes a fee contract, the top of each page of the
contract shal be marked "SAMPLE" in red ink in atype Size one Sze larger than the largest type used
in the contract and the words "DO NOT SIGN" shdl appear on the client signature line.

(5 Notwithstanding the provisions of subdivison (b)(1)(B) of rule 4-7.2, information provided
to apotentid client in response to a potentid client's request may contain factudly verifiable Satements
concerning past results obtained by the lawyer or law firm, if, either done or in the context in which they
gppear, such statements are not otherwise mideading.

(¢) Information Regarding Qualifications. Each lawyer or law firm that advertises the
lawyer's or law firm's availability to provide legd services shdl have available in written form for
delivery to any potentia client:

(1) afactua statement detailing the background, training, and experience of each lawyer or the
law firm;

(2) if thelawyer or law firm clams specid expertise in the representation of clientsin specid
matters or publicly limits the lawyer's or law firm's practice to specid types of casesor clients, written
information setting forth the factual details of the lawyer's experience, expertise, background, and
training in such matters.

(d) Proof of Statementsor Claims. Upon reasonable request by The Florida Bar, alawyer
shdl promptly provide proof that any statement or claim made in any advertissment or written
communication, as well as the information furnished to a prospective dient as authorized or required by
these rules, isin compliance with rule 4-7.2.

(e) Disclosureof Intent to Refer Matter to Another Lawyer or Law Firm. A statement
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and any information furnished to a progpective client, as authorized by subdivison (b) of thisrule, that a
lawyer or law firm will represent a client in a particular type of matter, without appropriate qudification,
shdl be presumed to be mideading if the lawyer reasonably believesthat alawyer or law firm not
associated with the origindly retained lawyer or law firm will be associated or act as primary counsel in
representing the client. In determining whether the statement is mideading in this respect, the history of
prior conduct by the lawyer in smilar matters may be consdered.

Comment

Consumers and potentid clients often will find it useful to receive factud, objective information
from lawvyers who are advertising their availability to handle legd matters. The rule provides that
potentia clients may request such information and be given an opportunity to review that information
without being required to come to alawyer's office to obtain it. Selection of appropriate counsd is
based upon a number of factors. However, sdlection can be enhanced by potentid clients having
factua information at their digposd for review and comparison.

This rule does not require alawyer or law firm to provide information concerning the lawyer's or
law firm's services when requested if the lawyer or law firm is not interested in representing the person
or entity requesting the information.

RULE 4-7.10 FIRM NAMESAND LETTERHEAD

(a) False, Midleading, or Deceptive. A lawyer shdl not use afirm name, letterhead, or other
professona designation that violates subdivision (b)(1) of rule 4-7.2.

(b) Trade Names. A lawyer may practice under atrade name if the name is not deceptive and
does not imply a connection with a government agency or with a public or charitable legd services
organization, does not imply that the firm is something other than a private law firm, and is not otherwise
inviolation of subdivison (b)(1) of rule4-7.2. A lawyer in private practice may use the term "legd
cinic' or "legd services' in conjunction with the lawyer's own name if the lavyer's practice is devoted
to providing routine legd services for feesthat are lower than the prevailing rate in the community for
those services.

(c) Advertisng Under Trade Name. A lawyer shdl not advertise under atrade or fictitious
name, except that alawyer who actualy practices under atrade name as authorized by subdivison (b)
may use that name in advertisements. A lawyer who advertises under atrade or fictitious name shdl be
inviolation of this rule unless the same nameisthe law firm name tha gppears on the lavyer's
letterhead, business cards, office Sign, and fee contracts, and appears with the lawyer's Signature on
pleadings and other legal documents.

(d) Law Firm with Officesin More Than 1 Jurigdiction. A law firm with officesin more
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than 1 jurisdiction may use the same name in each jurisdiction, but identification of the lawyersin an
office of the firm shdl indicate the jurisdictiond limitations on those not licensed to practicein the
jurisdiction where the office is located.

() Name of Public Officer in Firm Name. The name of alawyer holding a public office shdl
not be usad in the name of alaw firm, or in communications on its behaf, during any substantia period
in which the lawyer is not actively and regularly practicing with the firm.

(f) Partnershipsand Authorized Business Entities. Lawyers may Sate or imply that they
practice in a partnership or authorized business entity only when that is the fact.

Comment

A firm may be designated by the names of al or some of its members, by the names of deceased
members where there has been a continuing succession in the firm's identity, or by atrade name such as
"Family Legd Clinic." Although the United States Supreme Court has held that legidation may prohibit
the use of trade namesin professional practice, use of such namesin law practice is acceptable so long
asitisnot mideading. If aprivate firm uses atrade name that includes a geographica name such as
"Springfied Legd Clinic," an express disclaimer that it isapublic legd ad agency may be required to
avoid amideading implication. It may be observed that any firm name including the name of a
deceased partner is, drictly spesking, atrade name. The use of such names to designate law firms has
proven a ussful means of identification. However, it ismideading to use the name of alawyer not
associated with the firm or a predecessor of the firm.

Subdivison (a) precludes usein alaw firm name of terms that imply thet the firm is something
other than a private law firm. Two examples of such terms are "academy™ and "indtitute.” Subdivison
(b) precludes use of atrade or fictitious name suggesting that the firm is named for a person whenin
fact such aperson does not exist or is not associated with the firm. An example of such an improper
nameis"A. Aaon Able" Although not prohibited per se, the termslegd dlinic' and "legd services'
would be mideading if used by alaw firm that did not devote its practice to providing routine legd
services a prices below those prevailing in the community for like services.

Subdivision (c) of this rule precludes alawyer from advertisng under a nonsense name designed
to obtain an advantageous position for the lawyer in dphabetica directory listings unless the lawyer
actudly practices under that nonsense name. Advertisng under alaw firm name that differs from the
firm name under which the lawyer actudly practices violates both this rule and subdivison (b)(1) of rule
4-7.2.

With regard to subdivision (d), lawyers sharing office facilities, but who are not in fact partners,

may not denominate themsdves as, for example, " Smith and Jones,” for that title suggests partnership in
the practice of law.
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RULE 4-7.11 LAWYER REFERRAL SERVICES

(@) When LawyersMay Accept Referrals. A lawyer shal not accept referras from alawyer
referrd service unlessthe service:

(1) engagesin no communication with the public and in no direct contact with prospective clients
in amanner that would violate the Rules of Professond Conduct if the communication or contact were
made by the lawyer;

(2) receivesno fee or charge that condtitutes a division or sharing of fees, unlessthe serviceisa
not-for-profit service approved by The Florida Bar pursuant to chapter 8 of these rules;

(3) refersdientsonly to persons lawfully permitted to practice law in FHoridawhen the services
to be rendered condtitute the practice of law in Forida;

(4) cariesor requires each lawyer participating in the service to carry professond liability
insurance in an amount not less than $100,000 per claim or occurrence;

(5) furnishes The Florida Bar, on a quarterly basis, with the names and Florida bar membership
numbers of al lawyers participating in the service; and

(6) neither represents nor implies to the public that the service is endorsed or approved by The
Forida Bar, unless the service is subject to chapter 8 of these rules.

(b) Responsbility of Lawyer. A lawyer who accepts referrds from alawyer referrd service
is responsible for ensuring that any advertisements or written communications used by the service
comply with the requirements of the Rules Regulating The Horida Bar, indluding the provisons of this
subchapter.

(c) Definition of Lawyer Referral Service. A "lawyer referrd sarvice' is

(1) any person, group of persons, association, organization, or entity that receives afee or
charge for referring or causing the direct or indirect referrd of apotentia client to alawyer drawn from
aspecific group or pand of lawyers; or

(2) any group or pooled advertising program operated by any person, group of persons,
association, organization, or entity wherein the legd services advertisements utilize a common telephone
number and potentia clients are then referred only to lawyers or law firms participating in the group or
pooled advertisng program.

A pro bono referrd program, in which the participating lawyers do not pay afee or charge of any
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kind to receive referrds or to belong to the referra pand, and are undertaking the referred matters
without expectation of remuneration, is not alawyer referrd service within the definition of thisrule.

Comment

Every citizen of the Sate should have ready accessto the lega system. A person's access to the
legd system is enhanced by the assstance of alawyer quaified to handle that person's legd needs.
Many of the citizens of the State who are potential consumers of legd services encounter difficulty in
identifying and locating lawyers who are willing and qudified to consult with them about their legd
needs. Lawyer referra services can facilitate the identification and inteligent sdection of lawyers
qudified to render assistance. However, because a potential for abuse exists, the participation of
lawyersin referral services must be regulated to ensure protection of the public.

It isin the public interest that a person seeking the assistance of counsd receive accurate
information to select or be matched with counsd quaified to render the needed services. Therefore, a
lawyer should not participate in alawyer referra service that communicates mideading information to
the public or that directly contacts progpective clients about available legd servicesin a manner that
conditutes impermissible solicitation.

Onewho avails onesdf of legd servicesiswell served only if those services are rendered by a
lawyer who exercises independent legd judgment. The division or sharing of afee risksthe creetion of
an obligation that impairs alawyer's ability to exercise independent lega judgment. Therefore, the
public interest usudly compels the ethical prohibition againg the divison or sharing of fees and that
ethica prohibition should likewise gpply to the divison or sharing of feeswith alawyer referra service,
The prohibition does not extend to the lawyer's paying a pre-arranged, fixed-sum participation fee.
Furthermore, the prohibition does not apply when the referring agency is a not-for-profit service
operated by a bonafide state or loca bar association under the supervision of and approved by The
Florida Bar in order to ensure that such service fulfills the public-interest purposes of alawyer referra
service and to ensure that the risk of impairment of the lawyer's ability to exercise independent lega
judgment isin that circumstance minimdl.

Itisin the public interest that a person receive legd services only from someone who is qudified
to render them. Lawyers should strive to prevent harm resulting from the rendering of legd services by
persons not legdly qudified to do so. Therefore, alawyer should not participate in alawyer referrd
service that refers clients to persons not lawfully permitted to practice law in Florida when the services
to be rendered condtitute the practice of law in Florida.

The quasi-inditutiondization of legd servicesby alawyer referra serviceimpliesthat the service
has screened the qudifications and financia respongbility of its participating lawvyers. That implication
may be mideading and does not exist when a prospective client directly selects alawyer at arm's length.
Therefore, it isin the public interest that only lawyers who have established a certain amount of financid
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responsibility for professond liability participate in alawyer referrd service. Accordingly, alawyer
should participate in alawyer referrd service only if the service requires proof of that financid
responghility.

To enable The Horida Bar to fulfill its obligation to protect the public from unethica or other
improper conduct by those who practice law in Horida, The Horida Bar must have available to it the
identity of dl lawyers participating in alawyer referrd service. Therefore, alawyer should participatein
alawyer referra service only if the service furnishes The Florida Bar with the names of its participating
lawyers.

4-8. MAINTAINING THE INTEGRITY OF THE PROFESSION
RULE 4-8.1 BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or alawyer in connection with a bar admission application
or in connection with a disciplinary metter, shal not:

(@) knowingly make afdse statement of materid fact; or

(b) fail to disclose afact necessary to correct a misgpprehension known by the person to have
arisen in the matter or knowingly fail to respond to alawful demand for information from an admissons
or disciplinary authority, except thet this rule does not require disclosure of information otherwise
protected by rule 4-1.6.

Comment

The duty imposed by this rule extends to persons seeking admission to the bar aswell asto
lawyers. Hence, if aperson makes a materia false satement in connection with an application for
admission, it may be the basis for subsequent disciplinary action if the person is admitted and in any
event may be rdevant in a subsequent admission gpplication. The duty imposed by this rule gppliesto a
lawyer's own admission or discipline aswell asthat of others. Thus, it is a separate professond offense
for alawyer to knowingly make a misrepresentation or omission in connection with a disciplinary
investigation of the lawyer's own conduct. This rule aso requires affirmative clarification of any
misunderstanding on the part of the admissions or disciplinary authority of which the person involved
becomes aware.

Thisruleis subject to the provisons of the fifth amendment of the United States Congtitution and
the corresponding provisons of the Horida Congtitution. A person relying on such aprovisonin
response to a question, however, should do so openly and not use the right of nondisclosure as a
judtification for failure to comply with thisrule.
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A lawyer representing an applicant for admission to the bar, or representing a lawyer who isthe
subject of adisciplinary inquiry or proceeding, is governed by the rules applicable to the client-lawyer
relationship.

RULE 4-8.2 JUDICIAL AND LEGAL OFFICIALS

(@ Impugning Qualificationsand Integrity of Judgesor Other Officers. A lavyer shdl
not make a statement that the lawyer knows to be false or with reckless disregard asto its truth or
fagty concerning the qudifications or integrity of ajudge, mediator, arbitrator, adjudicatory officer,
public legd officer, juror or member of the venire, or candidate for eection or gppointment to judicia
or legd office.

(b) Candidatesfor Judicial Office; Code of Judicial Conduct Applies. A lavyer whoisa
candidate for judicia office shal comply with the applicable provisons of Horidas Code of Judicid
Conduct.

Comment

Assessments by lawyers are relied on in evauating the professona or persond fitness of persons
being consdered for dection or appointment to judicia office and to public legd offices, such as
attorney generd, prosecuting attorney, and public defender. Expressng honest and candid opinions on
such matters contributes to improving the adminigtration of justice. Conversdly, fase satementsby a
lawyer can unfairly undermine public confidence in the adminigration of justice.

False satements or statements made with reckless disregard for truth or falsity concerning
potentiad jurors, jurors serving in pending cases, or jurors who served in concluded cases undermine the
impartidity of future jurors who may fear to execute their duty if their decisons areridiculed. Lawyers
may not make false satements or any statement made with the intent to ridicule or harass jurors.

When alawyer seeksjudicia office, the lawyer should be bound by gpplicable limitations on
politica activity.

To maintain the fair and independent adminigiration of justice, lawyers are encouraged to continue
traditiond efforts to defend judges and courts unjustly criticized.
RULE 4-8.3 REPORTING PROFESSIONAL MISCONDUCT

() Reporting Misconduct of Other Lawyers. A lawyer having knowledge that another
lawyer has committed a violation of the Rules of Professona Conduct that raises a substantial question
asto tha lawyer's honesty, trustworthiness, or fitness as alawyer in other respects shdl inform the
gopropriate professond authority.
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(b) Reporting Misconduct of Judges. A lawyer having knowledge that ajudge has
committed a violation of gpplicable rules of judicia conduct that raises a substantiad question asto the
judge's fitness for office shdl inform the gppropriate authority.

(c) ConfidencesPreserved. Thisrule does not require disclosure of information otherwise
protected by rule 4-1.6.

(d) Limited Exception for LOMAS Counsdl. A lawyer employed by or acting on behdf of
the Law Office Management Assistance Service (LOMAS) shdl not have an obligation to disclose
knowledge of the conduct of another member of The Florida Bar that raises a substantial question asto
the other lawyer’ sfitnessto practice, if the lawyer employed by or acting on behdf of LOMAS
acquired the knowledge while engaged in a LOMAS review of the other lawyer’s practice. Provided
further, however, that if the LOMAS review is conducted as a part of adisciplinary sanction this
limitation shdl not be applicable and a report shal be made to the appropriate disciplinary agency.

Comment

Sdf-regulation of the legd profession requires that members of the professon initiate disciplinary
investigation when they know of aviolation of the Rules of Professonal Conduct. Lawyershave a
amilar obligation with respect to judicia misconduct. An apparently isolated violation may indicate a
pattern of misconduct thet only a disciplinary investigation can uncover. Reporting aviolationis
especidly important where the victim is unlikely to discover the offense,

A report about misconduct is not required where it would involve violation of rule 4-1.6.
However, alawyer should encourage a client to consent to disclosure where prosecution would not
subgtantialy prejudice the client's interests.

If alawyer were obliged to report every violation of the rules, the failure to report any violation
would itsdf be a professond offense. Such a requirement existed in many jurisdictions, but proved to
be unenforceable. This rule limits the reporting obligation to those offenses that a self-regulating
professon must vigoroudy endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisons of thisrule. The term "subgtantia” refers to the seriousness of the
possible offense and not the quantum of evidence of which the lawyer is aware.

The duty to report professiona misconduct does not apply to alawyer retained to represent a
lawyer whose professond conduct isin question. Such aStuation is governed by the rules gpplicable
to the dlient-lawyer relaionship.

RULE 4-84 MISCONDUCT

A lawyer shdl not:
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(a) violate or attempt to violate the Rules of Professona Conduct, knowingly assst or induce
another to do o, or do so through the acts of another;

(b) commit acrimina act that reflects adversely on the lawyer's honesty, trustworthiness, or
fitness as alawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

(d) engagein conduct in connection with the practice of law that is prgudicid to the
adminigration of justice, including to knowingly, or through cdlous indifference, disparage, humiliate, or
discriminate againg litigants, jurors, witnesses, court personnd, or other lawyers on any bass, including,
but not limited to, on account of race, ethnicity, gender, religion, nationd origin, disability, marita satus,
sexud orientation, age, socioeconomic status, employment, or physical characteridtic;

(e) daeorimply an dbility to influence improperly a government agency or officid;

(f) knowingly assist ajudge or judicid officer in conduct that is aviolation of applicable rules of
judicid conduct or other law;

(g) fall to respond, in writing, to any officia inquiry by bar counsd or adisciplinary agency, as
defined dsawhere in these rules, when bar counsel or the agency is conducting an investigation into the
lawyer's conduct. A written response shdl be made:

(1) within 15 days of the dete of the initid written investigative inquiry by bar counsd, grievance
committee, or board of governors,

(2) within 10 days of the date of any follow-up written investigetive inquiries by bar counsd,
grievance committee, or board of governors,

(3) within the time gtated in any subpoenaissued under these Rules Regulating The Horida Bar
(without additiond time dlowed for mailing);

(4) asprovided in the Florida Rules of Civil Procedure or order of the referee in matters
assigned to areferee; and

(5) asprovided in the Florida Rules of Appellate Procedure or order of the Supreme Court of
Florida for matters pending action by that court.

Except as dated otherwise herein or in the gpplicable rules, dl times for response shdl be

caculated as provided dsawhere in these Rules Regulating The Florida Bar and may be extended or
shortened by the inquirer upon good cause shown,
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(h) willfully refuse, as determined by a court of competent jurisdiction, to timely pay a child
support obligation; or

(i) engagein sexud conduct with a client that exploits the lawyer-client relaionship.
Comment

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful fallure to file an income tax return. However, some kinds of
offense carry no such implication. Traditiondly, the distinction was drawn in terms of offensesinvolving
"mora turpitude.” That concept can be congtrued to include offenses concerning some matters of
persond mordity, such as adultery and comparable offenses, that have no specific connection to fithess
for the practice of law. Although alawyer is persondly answerable to the entire crimind law, alawyer
should be professondly answerable only for offenses that indicate lack of those characteristics relevant
to law practice. Offensesinvolving violence, dishonesty, or breach of trust or serious interference with
the adminidtration of justice arein that category. A pattern of repeeated offenses, even ones of minor
sgnificance when considered separatdly, can indicate indifference to legd obligation.

A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that
no vaid obligation exists. The provisons of rule 4-1.2(d) concerning a good faith chalenge to the
vaidity, scope, meaning, or application of the law apply to chalenges of legd regulation of the practice
of law.

Subdivision (d) of this rule proscribes conduct that is prgudicia to the administration of justice.
Such proscription includes the prohibition againgt discriminatory conduct committed by alawyer while
performing dutiesin connection with the practice of law. The proscription extends to any characteristic
or status that is not relevant to the proof of any legd or factud issuein dispute. Such conduct, when
directed towards litigants, jurors, witnesses, court personnel, or other lawyers, whether based on race,
ethnicity, gender, religion, nationd origin, disability, maritd status, sexud orientation, age,
socioeconomic status, employment, physical characteristic, or any other bass, subverts the
adminigration of justice and undermines the public's confidence in our system of judtice, aswell as
notions of equdity. This subdivison does not prohibit alawyer from representing a client as may be
permitted by applicable law, such as, by way of example, representing a client accused of committing
discriminatory conduct.

Lawyers holding public office assume legd responsbilities going beyond those of other citizens.
A lawyer's abuse of public office can suggest an inability to fulfill the professond role of atorney. The
same istrue of abuse of positions of private trust such as trustee, executor, administrator, guardian, or
agent and officer, director, or manager of a corporation or other organization.
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A lawyer's obligation to respond to an inquiry by adisciplinary agency is sated in subdivison (g)
and rule 3-7.6(g)(2). While response is mandatory, the lawyer may deny the charges or assert any
avallable privilege or immunity or interpose any disability that prevents disclosure of certain matter. A
reponse containing a proper invocation thereof is sufficient under the Rules Regulating The Florida Bar.
This obligation is hecessary to ensure the proper and efficient operation of the disciplinary system.

Subdivison (h) of this rule was added to make congstent the trestment of attorneys who fail to
pay child support with the trestment of other professionas who fail to pay child support, in accordance
with the provisons of section 61.13015, Florida Statutes. That section provides for the suspension or
denid of a professiond license due to ddinquent child support payments after al other available
remedies for the collection of child support have been exhaugted. Likewise, subdivison (h) of thisrule
should not be used as the primary means for collecting child support, but should be used only after dl
other available remedies for the collection of child support have been exhausted. Before a grievance
may be filed or a grievance procedure initiated under this subdivison, the court that entered the child
support order must first make afinding of willful refusal to pay. The child support obligation at issue
under this rule includes both domestic (Florida) and out-of-state (URESA) child support obligations, as
well as arrearages.

Subdivison (i) proscribes exploitation of the client and the lawyer-client relationship by means of
commencement of sexua conduct. The lawyer-client relaionship is grounded on mutud trust. A sexud
relationship that exploits that trust compromises the lawyer-client relaionship. A sexud relaionship
between alawyer and a dlient that exists before commencement of the lawyer-client relationship does
not violate this subdivison if the lawyer and client continue to engage in sexud conduct during the legd
representation. For purposes of this subdivision, client means an individua, not a corporate or other
non-persond entity, and lawyer refers only to the lawyer(s) engaged in the legd representation and not
other members of the law firm.

RULE 4-8.5 JURISDICTION

A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this
jurisdiction dthough engaged in practice e sewhere.

Comment
In modern practice lawyers frequently act outside the territorid limits of the jurisdiction in which
they are licensed to practice, either in another state or outside the United States. 1n doing so, they
remain subject to the governing authority of the jurisdiction in which they are licensed to practice. If
their activity in another jurisdiction is substantial and continuous, it may congtitute the practice of law in
that jurisdiction. Seerule 4-5.5.

If the Rules of Professona Conduct in the 2 jurisdictions differ, principles of conflict of lavs may
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goply. Similar problems can arise when alawyer islicensed to practice in more than 1 jurisdiction.

Where the lawyer is licensed to practice law in 2 jurisdictions that impose conflicting obligetions,
gpplicable rules of choice of law may govern the Stuation. A related problem arises with respect to
practice before afederd tribunad where the genera authority of the states to regulate the practice of law
must be reconciled with such authority as federd tribunals may have to regulate practice before them.

RULE 4-8.6 AUTHORIZED BUSINESSENTITIES

(a) Authorized Business Entities. Lawyers may practice law in the form of professond
service corporations, professona limited liability companies, or registered limited libility partnerships
organized or quaified under applicable law. A professona service corporation, aprofessond limited
ligbility company, or aregistered limited ligbility partnership is an authorized business entity under these
rules.

(b) Practiceof Law Limited to Membersof The Florida Bar. No authorized business entity
may engage in the practice of law in the state of Florida or render advice under or interpretations of
Florida law except through officers, directors, partners, managers, agents, or employees who are
qudified to render legd servicesin this Sate.

(c) Qualifications of Managers, Directors and Officers. No person shall serveasa
partner, manager, director or executive officer of an authorized business entity and engage in the
practice of law in FHorida unless such person islegdly quaified to render legd sarvicesinthisstae. For
purposes of thisrule the term "executive officer” shdl include the president, vice-president, or any other
officer who performs a policy-making function.

(d) Violation of Statute or Rule. A lawyer who, while acting as a shareholder, member,
officer, director, partner, manager, agent, or employee of an authorized business entity and engaged in
the practice of law in Horida, violates or sanctions the violation of the authorized business entity statutes
or the Rules Regulating The Florida Bar shdl be subject to disciplinary action.

(e) Disqualification of Shareholder, Member, or Partner; Severance of Financial
Interests. Whenever a shareholder of a professional service corporation, amember of a professiona
limited ligbility company or partner in aregistered limited ligbility partnership becomeslegdly
disquaified to render legd servicesin this Sate, said shareholder, member, or partner shall sever dl
employment with and financid interestsin such authorized business entity immediately. For purposes of
thisrule the term "legdly disqudified" shdl not include suspension from the practice of law for aperiod
of timelessthan 91 days. Severance of employment and financid interests required by thisrule shal
not preclude the shareholder, member, or partner from receiving compensation based on legal fees
generated for lega services performed during the time when the shareholder, member, or partner was
legdly qudified to render legd servicesinthisgate. This provison shdl not prohibit employment of a

118



legaly disqudified shareholder, member, or partner in a position that does not render legd service nor
payment to an exigting profit sharing or pension plan to the extent permitted in rule 4-5.4(a)(3), or as
required by applicable law.

(f) Cessation of Legal Services. Whenever dl shareholders of a professona service
corporation, or al members of aprofessond limited liability company, or al partnersin aregistered
limited ligbility partnership become legally disqudified to render legd sarvicesin this gate, the
authorized business entity shdl cease the rendition of lega servicesin Horida

(9) Application of Statutory Provisions. Unless otherwise provided in thisrule, each
shareholder, member, or partner of an authorized business entity shal possess dl rights and benefits and
shall be subject to al duties applicable to such shareholder, member, or partner provided by the
gatutes pursuant to which the authorized business entity was organized or qualified.

Comment

In 1961 this court recognized the authority of the legidature to enact statutory provisions creating
corporations, particularly professond service corporations. Buit this court also noted thet "[e€]nabling
action by this Court is therefore an essential condition precedent to authorize members of The FHorida
Bar to quaify under and engage in the practice of their profession pursuant to The 1961 Act." InRe
The Florida Bar, 133 So. 2d 554, at 555 (Fla. 1961).

The same is true today, whatever the form of business entity created by legidative enactment.
Hence, thisrule is adopted to continue authorization for members of the bar to practice law in the form
of aprofessona service corporation, a professond limited liability company, or aregistered limited
ligbility partnership. These type of entities are collectively referred to as authorized business entities.
This rule does not preclude any member of the bar from practicing law as a sole proprietor or asa
member of agenera partnership.

Limitation on rendering legal services

No person may render lega services on behdf of an authorized business entity unless that person
is otherwise authorized to do so viamembership in the bar or through amotion for leave to appear (pro
hac vice). Neither the adoption of this rule nor the satutory provisons dter this limitation.
Employment by and financial interestsin a professional service cor poration

This rule and the gtatute require termination of employment of a shareholder, member, or partner
when sameis"legdly disqudified" to render lega services The purpose of this provison isto prohibit

compensation based on fees for lega services rendered at a time when the shareholder, member, or
partner cannot render the same type of services. Continued engagement in capacities other than
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rendering legd services with the same or smilar compensation would dlow circumvention of
prohibitions of sharing legd fees with one not qudified to render lega services. Other rules prohibit the
sharing of lega fees with nonlawyers and this rule continues the gpplication of that type of prohibition.
However, nothing in this rule or the statute prohibits payment to the disqudified shareholder, member,
or partner for lega services rendered while the shareholder, member, or partner was qualified to render
same, even though payment for the lega servicesis not received until the shareholder, member, or

partner is legaly disqudified.

Smilarly, thisrule and the gatute require the severance of "financid interests' of alegdly
disquaified shareholder, member, or partner. The same reasons apply to severance of financia
interests as those that gpply to severance of employment.

Practical gpplication of the statute and this rule to the requirements of the practice of law
mandates exclusion of short term, temporary removal of qudifications to render legd services. Hence,
any suspension of lessthan 91 days, including membership fees delinquency suspensons, is excluded
from the definition of the term. These temporary impediments to the practice of law are such that with
the passage of time or the completion of minigteria acts, the member of the bar is automaticaly qudified
to render legal services. Severe tax consequences would result from forced severance and subsequent
reestablishment (upon reingtatement of qudifications) of dl financid interests in these instances.

However, the excluson of such suspengons from the definition of the term does not authorize the
payment to the disqudified shareholder, member, or partner of compensation based on feesfor lega
services rendered during the time when the shareholder, member, or partner is not persondly qudified
to render such services. Continuing the employment of alegdly disqudified shareholder, member, or
partner during the term of a suspension of less than 91 days requires the authorized business entity to
take stepsto avoid the practice of law by the legaly disquaified shareholder, member, or partner, the
ability of the legdly disqudified shareholder, member, or partner to control the actions of members of
the bar quaified to render legd services, and payment of compensation to the legdly disqudified
shareholder, member, or partner based on legal services rendered while the legdly disqudified
shareholder, member, or partner is not qualified to render them. Mere characterization of continued
compensation, which is the same or smilar to that the legdly disqudified shareholder, member, or
partner received when qudified to render legd services, is not sufficient to satisfy the requirements of
thisrule

Profit sharing or pension plans

To the extent that applicable law requires continued payment to existing profit sharing or penson
plans, nothing in this rule or the statute may abridge such payments. However, if permitted under
goplicable law the amount paid to the plan for alegdly disqudified shareholder, member, or partner
shdl not include payments based on lega services rendered while the legally disqudified shareholder,
member, or partner was not qudified to render legd services.
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Inter state Practice

This rule permits members of The Florida Bar to engage in the practice of law with lawvyers
licensed to practice e sawhere in an authorized business entity organized under the laws of another
jurisdiction and qudified under the laws of Horida (or vice-versa), but nothing herein isintended to
affect the ability of non-members of The HoridaBar to practice law in Florida. See, eg., The Florida
Bar v. Savitt, 363 So. 2d 559 (Fla. 1978).

The terms qudified and legdly disqudified are imported from the Professond Service
Corporation Act (Chapter 621, Florida Statutes).
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