CHAPTER 5. RULES REGULATI NG TRUST ACCOUNTS
5-1. GENERALLY
RULE 5-1.1 TRUST ACCOUNTS

(a) Nature of Money or Property Entrusted to Attorney. Money or
other property entrusted to an attorney for a specific purpose, including
advances for costs and expenses, is held in trust and nust be applied only
to that purpose. Money and other property of clients coning into the hands
of an attorney are not subject to counterclaimor setoff for attorney's
fees, and a refusal to account for and deliver over such property upon
demand shall be deened a conversion. This is not to preclude the retention
of noney or other property upon which the lawer has a valid lien for
services or to preclude the paynent of agreed fees fromthe proceeds of
transactions or collection. Controversies as to the amount of fees are not
grounds for disciplinary proceedi ngs unl ess the anbunt demanded is clearly
excessive, extortionate, or fraudulent. 1In a controversy alleging a clearly
excessi ve, extortionate, or fraudul ent fee, announced willingness of an
attorney to subnmit a dispute as to the ambunt of a fee to a conpetent
tribunal for determination nmay be considered in any determination as to
intent or in nitigation of discipline; provided, such willingness shall not
precl ude adni ssion of any other relevant adm ssible evidence relating to
such controversy, including evidence as to the w thhol ding of funds or
property of the client, or to other injury to the client occasioned by such
controversy.

(b) Trust Accounts Required. Any bank or savings and | oan
associ ati on account nmintained by a nenber of The Florida Bar to conply with
rule 4-1.15, Rules of Professional Conduct, is and shall be clearly | abel ed
and designated as a trust account. Any safe deposit box used in connection
with the practice of law in Florida maintained by a nenber of The Florida
Bar to conply with rule 4-1.15 shall be located in this state unless the
client otherwi se consents in witing. A nenber of The Florida Bar shal
advi se any institution in which such deposit box is located that it may
i ncl ude property of clients.

(c) Trust Accounts as Oficial Records. A nmenber of The Florida Bar
shall preserve or cause to be preserved the records of all bank and savings
and | oan associ ation accounts or other records pertaining to the funds or
property of a client or a third party maintained in conpliance with rule 4-
1.15 for a period of not less than 6 years subsequent to the fina
concl usion of the representation of a client relative to such funds or
property. Such records shall include checkbooks, cancelled checks, check
st ubs, vouchers, ledgers and journals, closing statenments, accountings or
other statenments of disbursenents rendered to clients or third parties with
regard to trust funds, or sinilar equivalent records clearly and expressly
reflecting the date, anopunt, source, and reason for all receipts,
wi t hdrawal s, deliveries, and disbursenments of the funds or property of a
client or third party. Such records shall be kept pursuant to these rules
as a specific prerequisite to the right to receive, deliver, and disburse
funds or property of a client or third party and to have a public aspect
relating to the protection of clients and to fitness of a nmenber of The
Florida Bar to practice law. In any instance of an alleged violation by a



menber of The Florida Bar of this rule or of any of the Rul es of

Pr of essi onal Conduct, such records insofar as they may relate in any way to
the transaction, occurrence, or client in question shall be produced by the
menbers of The Florida Bar for inspection, audit, and copying by a

desi gnated representative of The Florida Bar upon the direction of this
court, a grievance comittee, the board of governors if acting pursuant to
rule 3-7.5(b), or a referee. Such records or copies thereof shall be

adm ssible in evidence in any proceeding under this rule; provided notice of
such intended use shall be given to any client involved, if practicable,

unl ess such client is already aware of such intended use, and upon good
cause shown by such client the adm ssion of the same shall be under such
conditions as shall be reasonably cal culated thereafter to protect the
confidences of such client in the event that the proceedi ngs ot herw se
becone public records. Perm ssible neans of protection shall not prejudice
the respondent and may include but are not limted to excision, in canera
production, retention in seal ed envel opes, or sinilar devices. Failure to
maei ntain such records or to produce them upon such direction shal
constitute ground for disciplinary action under this rule without regard to
any other matter. The cost of any audit or investigation necessitated by
such failure nmay be taxed agai nst a respondent.

(d) Trust Accounting. Mninumtrust accounting records shall be
mai ntai ned and nini rum trust accounting procedures nust be followed by al
attorneys practicing in Florida who receive or disburse trust noney or
property.

(e) Interest on Trust Accounts (I OTA) Program
(1) Definitions. As used herein, the term

(A) "nominal or short terni describes funds of a client or
third person that, pursuant to subdivision (7), below, the | awer has
determ ned cannot practicably be placed at interest for the benefit of the
client or third person

(B) "Foundation" neans The Florida Bar Foundation, Inc.;

(C) "IOTA account” nmeans a trust account described in
subdi vi sion (2), bel ow.

(D) "Daily Financial Institution Repurchase Agreenent" nmeans an
overni ght investnent of |OTA funds described in subdivision (4), below, in a
financial institution eligible to enter into a Daily Repurchase Agreenent
described in subdivision (3), bel ow

(2) Required Participation. All noninal or short-term funds
bel onging to clients or third persons that are placed in trust with any
menber of The Florida Bar practicing froman office or other business
|l ocation within the state of Florida shall be deposited into one or nore
i nterest-bearing trust checking accounts in an eligible financial
institution for the benefit of the Foundation, except as provided in rule 4-
1.15 with respect to funds nmintained other than in a bank account, or as
provided in rule 5-1.2(a). Only trust funds that are nominal or short term
shall be deposited into an | OTA account. The nenber shall certify annually,



in witing, that the menber is in conpliance with, or is exenpt from the
provi sions of this rule.

(3) Eligible Financial Institutions. An |IOTA account shall be
established with any bank or savings and | oan associ ation authorized by
federal or state laws to do business in Florida and insured by the Federa
Deposit | nsurance Corporation, the Federal Savings and Loan | nsurance
Corporation, or any successor insurance corporation(s) established by
federal or state laws. The funds covered by this rule shall be subject to
wi t hdrawal upon request and without delay. A daily financial institution
repurchase agreenent, described in subdivision (1)(D), above, may be
established only with an eligible financial institution which is deened to
be "well capitalized" or "adequately capitalized" as defined in applicable
federal statutes and regul ations.

(4) Interest Rates. The rate of interest on funds covered by this
rule shall not be less than the rate paid by the financial institution on
funds of non-|OTA account depositors. Higher rates offered by the financial
institution to custoners whose deposits exceed certain tine or quantity
m ni muns nay be obtained by a | awyer or law firmfor | OTA accounts on sone
or all of the deposited funds through use of eligible financial institution
daily repurchase agreenents in which the underlying security consists solely
of direct obligations of the United States Governnent or agency thereof so
long as there is no inpairnent of the right to i mediately w thdraw or
transfer principal

(5 Renittance Instructions. Lawyers or law firns shall direct the
financial institution:

(A) to remt interest on the balance of the deposited funds, in
accordance with the financial institution's standard practice for non-1OTA
account depositors, |ess reasonable service charges or fees, if any, in
connection with the deposited funds, at |east quarterly, to the Foundation

(B) to transnmt with each remittance to the Foundation a

st at ement showi ng the nane of the |lawer or law firm from whose | OTA account
the renmittance is sent, the lawer's or law firm s | OTA trust account nunber
as assigned by the financial institution, the rate of interest applied, the
period for which the remittance is made, the total interest earned during
the renmittance period, the amunt of any service charges or fees assessed
during the renmittance period, and the net anobunt of interest remitted for
the period; and

(C) to transnit to the depositing lawer or law firm for each
remttance, a report showi ng the anpunt paid to the Foundation, the rate of
interest applied, and the period for which the report is nade.

(6) Notice to Foundation. Lawers or law firnms shall advise the
Foundation at Post O fice Box 1553, Orlando, Florida 32802-9919, of the
establishment of an | OTA account for funds covered by this rule. Such
notice shall include: the |IOTA account nunber as assigned by the financial
institution; the name of the lawer or law firmon the | OTA account; the
financial institution nane; the financial institution address; and the name
and Florida Bar attorney nunber of the | awer, or of each nenber of The



Florida Bar in a law firm practicing froman office or other business

|l ocation within the state of Florida that has established the account.
Lawyers or law firnms shall provide to the Foundation advance notice of their
intent to establish a daily financial institution repurchase agreenent.

Such advance notice shall include: the |OTA account numnber; the nane of the
| awyer or law firmon the | OTA account; the financial institution nane; and
the financial institution address.

(7) Determnation of Nom nal or Short-Term Funds. The |awyer shal
exerci se good faith judgnent in deternining upon receipt whether the funds
of aclient or third person are nonminal or short term In the exercise of
this good faith judgnment, the |lawer shall consider such factors as:

(A) the amount of a client's or third person's funds to be held
by the |awer or law firm

(B) the period of time such funds are expected to be hel d;

(C) the likelihood of delay in the relevant transaction(s) or
proceedi ng(s);

(D) the cost to the lawer or law firm of establishing and
mei ntai ning an interest-bearing account or other appropriate investnent for
the benefit of the client or third person; and

(E) mninum bal ance requirenents and/ or service charges or fees
i nposed by the financial institution.

The determination of whether a client's or third person's funds are
nomi nal or short termshall rest in the sound judgnent of the |lawer or |aw
firm No |awyer shall be charged with ethical inpropriety or other breach
of professional conduct based on the exercise of such good faith judgnent.

(8) Small Fund Anmpunts. The Foundation may establish procedures for
a lawer or law firmto naintain an interest-free trust account for client
and third-person funds that are nominal or short termwhen their nomi nal or
short-termtrust funds cannot reasonably be expected to produce or have not
produced interest incone net of reasonable financial institution service
charges or fees.

(9) Confidentiality. The Foundation shall protect the
confidentiality of information regarding a lawer's or law firnm s trust
account obtained by virtue of this rule.

(f) Unidentifiable Trust Fund Accurul ati ons and Trust Funds Held for
M ssing Owmers. When an attorney's trust account contains an unidentifiable
accurmul ati on of trust funds or property, or trust funds or property held for
nm ssing owners, such funds or property shall be so designated. Diligent
search and inquiry shall then be nade by the attorney to deternine the
beneficial owner of any unidentifiable accunulation or the address of any

m ssing owner. |f the beneficial owner of an unidentified accunulation is
determ ned, the funds shall be properly identified as the | awer's trust
property. |If a mssing beneficial owner is |ocated, the trust funds or

property shall be paid over or delivered to the beneficial owner if the



owner is then entitled to receive the sane. Trust funds and property that
remai n unidentifiable and funds or property that are held for m ssing owners
after being designated as such shall, after diligent search and inquiry fai
to identify the beneficial owner or owner's address, be disposed of as
provided in chapter 717, Florida Statutes.

(g) Disbursenent Agai nst Uncollected Funds. A |awer generally may
not use, endanger, or encunber noney held in trust for a client for purposes
of carrying out the business of another client without the perm ssion of the
owner given after full disclosure of the circunmstances. However, certain
categories of trust account deposits are considered to carry a limted and
acceptable risk of failure so that disbursenents of trust account funds may
be made in reliance on such deposits without disclosure to and perm ssion of
clients owning trust account funds subject to possibly being affected.

Except for disbursenents based upon any of the 6 categories of limted-risk
uncol | ected deposits enunerated below, a |awer nmay not disburse funds held
for a client or on behalf of that client unless the funds held for that
client are collected funds. For purposes of this provision, "collected
funds" nmeans funds deposited, finally settled, and credited to the | awer's
trust account. Notwi thstanding that a deposit nmade to the | awyer's trust
account has not been finally settled and credited to the account, the |awer
may di sburse funds fromthe trust account in reliance on such deposit under
any of the follow ng circunstances:

(1) when the deposit is nmade by certified check or cashier's check

(2) when the deposit is nmade by a check or draft representing | oan
proceeds issued by a federally or state-chartered bank, savings bank
savi ngs and | oan association, credit union, or other duly |icensed or
chartered institutional |ender;

(3) when the deposit is made by a bank check, official check
treasurer's check, noney order, or other such instrunent issued by a bank
savi ngs and | oan association, or credit union within the state of Florida
when the | awyer has reasonabl e and prudent grounds to believe the instrunent
will clear and constitute collected funds in the |awer's trust account
within a reasonabl e period of tine;

(4) when the deposit is nmade by a check drawn on the trust account of
a lawyer licensed to practice in the state of Florida or on the escrow or
trust account of a real estate broker l|icensed under chapter 475, Florida
Statutes, when the | awer has a reasonable and prudent belief that the
deposit will clear and constitute collected funds in the |lawer's trust
account within a reasonabl e period of tine;

(5) when the deposit is made by a check issued by the United States
the State of Florida, or any agency or political subdivision of the State of
Fl ori da;

(6) when the deposit is nmade by a check or draft issued by an
i nsurance conpany, title insurance conpany, or a licensed title insurance
agency authorized to do business in the state of Florida and the | awer has
a reasonabl e and prudent belief that the instrunment will clear and
constitute collected funds in the trust account within a reasonabl e period



of tine.

A | awyer's disbursenent of funds froma trust account in reliance on
deposits that are not yet collected funds in any circunstances other than
those set forth above, when it results in funds of other clients being used,
endanger ed, or encunbered wi thout authorization, nmay be grounds for a

finding of professional misconduct. 1In any event, such a disbursenent is at
the risk of the I awer naking the disbursenent. |f any of the deposits
fail, the | awer, upon obtaining know edge of the failure, nust immediately

act to protect the property of the |awer's other clients. However, if the
| awyer accepting any such check personally pays the anopunt of any failed
deposit or secures or arranges paynment from sources available to the |awer
other than trust account funds of other clients, the | awer shall not be
considered guilty of professional nisconduct.



RULE 5-1.2 TRUST ACCOUNTI NG RECORDS AND PROCEDURES

(a) Applicability. The provisions of these rules apply to all trust
funds received or disbursed by nenbers of The Florida Bar in the course of
their professional practice of law within the state of Florida except
special trust funds received or disbursed by an attorney as guardi an
personal representative, receiver, or in a simlar capacity such as trustee
under a specific trust docunent where the trust funds are maintained in a
segregated special trust account and not the general trust account and
wherein this special trust position has been created, approved, or
sanctioned by |aw or an order of a court that has authority or duty to issue
orders pertaining to mai ntenance of such special trust account.

(b) M ninmum Trust Accounting Records. The following are the m ni num
trust accounting records that shall be nmintained:

(1) A separate bank account or accounts and, if utilized, a separate
savi ngs and | oan associ ation account or accounts. Such accounts shall be
| ocated in the state of Florida unless the client otherwi se directs, in
writing, or unless the financial institution in which the funds are
mai ntai ned voluntarily subnmits to the jurisdiction of the Suprenme Court of
Florida. Such voluntary subm ssion to the jurisdiction of the Suprene Court
of Florida shall be on the form prescribed by the board of governors of The
Florida Bar. The account or accounts shall be in the name of the |awer or
law firmand clearly | abel ed and designated as a "trust account."

(2) Oiginal or duplicate deposit slips and, in the case of currency
or coin, an additional cash receipts book, clearly identifying:

(A) the date and source of all trust funds received; and
(B) the client or matter for which the funds were received.
(3) Oiginal cancel ed checks, all of which nmust be nunbered
consecutively, or, if the financial institution wherein the trust account is
mei nt ai ned does not return the original checks, copies thereof, as provided

by the financial institution.

(4) O her docunentary support for all disbursenents and transfers
fromthe trust account.

(5) A separate cash receipts and di sbursenments journal, including
colums for receipts, disbursenments, transfers, and the account bal ance, and
containing at | east:

(A) the identification of the client or matter for which the
funds were received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed,
or transferred;

(C the check nunber for all disbursenents; and

(D) the reason for which all trust funds were received,



di sbursed, or transferred.

(6) A separate file or |edger with an individual card or page for
each client or matter, showing all individual receipts, disbursenents, or
transfers and any unexpended bal ance, and contai ni ng:

(A) the identification of the client or matter for which trust
funds were received, disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed,
or transferred;

(C the check nunber for all disbursenents; and

(D) the reason for which all trust funds were received,
di sbursed, or transferred.

(7) Al bank or savings and | oan association statenents for all trust
accounts.

(c) Mninum Trust Accounting Procedures. The mininumtrust
accounting procedures that shall be followed by all attorneys practicing in
Fl ori da who receive or disburse trust noney or property are as follows:

(1) The lawyer shall cause to be nade nonthly:

(A) reconciliations of all trust bank or savings and | oan
associ ation accounts, disclosing the bal ance per bank, deposits in transit,
out standi ng checks identified by date and check nunber, and any other itens
necessary to reconcile the balance per bank with the bal ance per the
checkbook and the cash receipts and di sbursenents journal; and

(B) a conparison between the total of the reconciled bal ances
of all trust accounts and the total of the trust |edger cards or pages,
together with specific descriptions of any differences between the 2 totals
and reasons therefor.

(2) At least annually, the |awer shall prepare a detailed listing
i dentifying the bal ance of the unexpended trust noney held for each client
or matter.

(3) The above reconciliations, conparisons, and |listing shall be
retained for at |east 6 years.

(4) The lawyer or law firmshall authorize and request any bank or
savi ngs and | oan associ ation where the |awer is a sighatory on a trust
account to notify Staff Counsel, The Florida Bar, 650 Apal achee Parkway,
Tal | ahassee, Florida 32399-2300, in the event any trust check is returned
due to insufficient funds or uncollected funds, absent bank error.

(5) The lawyer shall file with The Florida Bar between June 1 and
August 15 of each year a trust accounting certificate showi ng conpliance
with these rules on a form approved by the board of governors.



(d) Audits. Any of the followi ng shall be cause for The Florida Bar
to order an audit of a trust account:

(1) failure to file the trust account certificate required by rule 5-
1.2(c)(5);

(2) return of a trust account check for insufficient funds or for
uncol | ected funds, absent bank error;

(3) filing of a petition for creditor relief on behalf of an
attor ney;

(4) filing of felony charges against an attorney;

(5) adjudication of insanity or inconpetence or hospitalization of
the attorney under The Florida Mental Health Act;

(6) filing of a claimagainst the attorney with the Clients' Security
Fund;

(7) when requested by a grievance comrittee or the board of
governors; or

(8) upon court order.

(e) Cost of Audit. Audits conducted in any of the circunstances
enunerated in subdivision (d) above shall be at the cost of the attorney
audited only when the audit reveals that the attorney was not in substanti al
conpliance with the trust accounting requirenents. |t shall be the
obligation of any attorney who is being audited to produce all records and
papers concerning property and funds held in trust and to provide such
expl anations as nmay be required for the audit. Records of general accounts
are not required to be produced except to verify that trust nobney has not
been deposited thereto. |If it has been determ ned that trust noney has been
deposited into a general account, all of the transactions pertaining to any
firmaccount will be subject to audit.

(f) Failure to Conply Wth Subpoena.

(1) Menbers of the bar are under an obligation to maintain trust
accounting records as required by these rules and, as a condition of the
privilege of practicing law in Florida, nmay not assert any privilege
personal to the lawyer that nay be applicable to production of sane in these
di sci plinary proceedings.

(2) Notice of nonconpliance with a subpoena may be filed with the
Suprene Court of Florida only if a grievance conmittee or a referee shal
first find that no good cause exists for failure to conply. A grievance
comrittee or referee shall hear the issue of nonconpliance and issue
findings thereon within 30 days of the request for issuance of the notice of
nonconpl i ance.

(3) After notice is filed with the Supreme Court of Florida by The
Florida Bar that a nenber of the bar has failed to fully conply with a



properly issued subpoena directing the production of any trust accounting
records that are required by these rules, unless good cause for the failure
to conply is shown, the nenber nay be suspended fromthe practice of law in
Florida, by order of the Supreme Court of Florida, until such tine as the
menber fully conplies with the subpoena and/or until further order of the
court.

(4) Any nenber subject to suspension under this rule nmay petition the
court, within 10 days of the filing of the notice, to withhold entry of the
order of suspension or at any tinme after entry of an order of suspension may
petition the court to termnate or nodify the order of suspension. |[|f the
court determines it necessary to refer the petition to term nate or nodify
the suspension to a referee for receipt of evidence, the referee proceedi ngs
shall be conducted in the sanme manner as proceedi ngs before a referee on a
petition to withhold, termnate, or nodify an order of energency suspension
as el sewhere provided in these rules.



